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Not certified under s. 35.18 (2), stats. PROCEEDINGS BEFORE AND AT TRIAL 971.025

CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01  Filing of the information. 971.20  Substitution of judge.
971.02  Preliminary examination; when prerequisite to an information or indic@71.22  Change of place of trial.
ment. 971.223 Change of place of trial for certain violations.
971.025 Forms. 971.225 Jury from another county.
971.03  Form of information. 971.23  Discovery and inspection.
971.04 Defendant to be present. 971.26 Formal defects.
971.05  Arraignment. 971.27  Lost information, complaint or indictment.
971.06  Pleas. 971.28  Pleading judgment.
971.07 Multiple defendants. 971.29 Amending the charge.
971.08 Pleas of guilty and no contest; withdrawal thereof. 971.30 Motion defined.

971.09 Plea of guilty to offenses committed in several counties. 971.31
971.095 Consultation with and notices to victim. ’
971.10 Speedy trial.

971.105 Child victims and witnesses; duty to expedite proceedings.
971.11  Prompt disposition of intrastate detainers.

971.12  Joinder of crimes and of defendants.

971.13 Competency.

Motions before trial.

971.315 Inquiry upon dismissal.

971.32  Ownership, how alleged.

971.33  Possession of property, what sufficient.

971.34 Intent to defraud.

971.36  Theft; pleading and evidence; subsequent prosecutions.

971.14 Competency proceedings. 971.365 Crimes involving certain controlled substances.
971.15 Mental responsibility of defendant. 971.366 Use of another’s personal identifying information: charges.
971.16 Examination of defendant. 971.367 False statements to financial institutions: charges.

971.165 Trial of actions upon plea of not guilty by reason of mental disease93-37  Deferred prosecution programs; domestic abuse.
defect. 971.38 Deferred prosecution program; community service work.

971.17  Commitment of persons found not guilty by reason of mental diseasédéi.39  Deferred prosecution program; agreements with department.

mental defect. 971.40 Deferred prosecution agreement; placement with volunteers in probation
971.18 Inadmissibility of statements for purposes of examination. program.
971.19 Place of trial. 971.41 Deferred prosecution program; worthless checks.
Cross-reference: See definitions in s. 967.02. information unless the defendant moves to dismiss prior to the

. . ) o entry of a plea.
971.01 Filing of the information. (1) The district attorney (2) Upon motion and for cause shown, the trial court may
shallexamine all facts and circumstances connected with any Bi&mand the case for a preliminary examination. “Cause” means:
liminary examination touching the commission of any crime if the . o o '
defendant has been bound over for trial and, subject to s. 970.0§a) The prellmlngry examination yvas waived; and.
(10), shall file an information according to the evidence on such (b) Defendant did not have advice of counsel prior to such

examination subscribing his or her name thereto. waiver; and

(2) The information shall be filed with the clerk within 30 days (€) Defendant denies that probable cause exists to hold him or
after the completion of the preliminary examination or waiviler for trial; and

thereof except that the district attorney may move the court(d) Defendant intends to plead not guilty.

wherein the information is to be filed for an order extending theHistory: 1973 c. 45; 1993 a. 112, 486.

H i i i H An objection to the sufficiency of a preliminary examination is waived if it is not
period for filing such information for cause. Notice of sUCHLicc ntior to pleading. Wold v. State, 57 Wis. 2d 344, 204 N.W.2d 482 (1973),
motion tha” be given the def_endant- Failure to file the mform_aWhen the defendant waived a preliminary examination and wished to plead, but
tion within such time shall entitle the defendant to have the actiba information was not ready and was only orally read into the record, the defendant

i H i indi was not harmed by the acceptance of his plea before the filing of the information.
dlﬁmlss_eclig\ggthcll;te prejudice. Larson v. State, 60 Wis. 2d 768, 211 N.W.2d 513 (1973).

|stor>_/. a. N S . Thescope of cross—examination by the defense was properly limited at the prelimi-
~The failure to file the information is not a mere matter of form, but is grounds fg y hearing. State v. Russo, 101 Wis. 2d 206, 303 N.W.2d 846 (Ct. App. 1981).
dismissal under sub. (2). State v. Woehrer, 83 Wis. 2d 696, 266 N.W.2d 366 (197 “he denial of a preliminary examination to a corporation is constitutional. State

_ The 30—day limit under sub. (2) does not apply to service on the defendant; qpls & S Management, Inc.” 198 Wis. 2d 844, 544 N.W.2d 237 (Ct. App. 1995),
filing with the clerk. State v. May, 100 Wis. 2d 9, 301 N.W.2d 458 (Ct. App. 19804-3188.

_ Ifachallenge is not to the bindover decision, but to a specific charge in the informaa, preliminary hearing to determine probable cause for detention pending further
tion, the trial court’s review is limited to whether the district attorney abused his iMoceedings is not a “critical stage” in a prosecution requiring appointed counsel.
her discretion in issuing the charge. State v. Hooper, 101 Wis. 2d 517, 305 N.W&gstein v. Pugh, 420 U.S. 103 (1975).

110 (1981). Preliminary examination potential. 58 MLR 159.

The prosecutor may include charges in the information for which no direct evi-rhe grand jury in Wisconsin. Coffey, Richards, 58 MLR 518.

dencewas presented at the preliminary examination, as long as the additional charges ' '
are not wholly unrelated to the original charge. State v. Burke, 153 Wis. 2d 445, 451 L. . .
N.W.2d 739 (1990). See also StatRicher,174 Wis. 2d 231, 496 N.\&t 66 (1993). 971.025 Forms. (1) In all criminal actions and proceedings

A preliminary examination is completed for purposes of sub. (2) when the comiitd actions and proceedings under chapters 48 and 938 in circuit

leglgg?/?nsxizau;'ggltngzghse\ff\u?ggc%%n%Enrﬂ?\;\?;dbégdz%es{—dﬁ%?? n. Staev. Phills it the parties and court officials shall use the standard court
formsadopted by the judicial conference under s. 758.18 (1), com-
971.02 Preliminary examination; when prerequisite to mencing the date amhich the forms are adopted. If an applicable

an information or indictment. (1) If the defendant is charged courtform has been adopted under s. 758.18 (2), that form may be
with afelony in any complaint, including a complaint issued undéised in lieu of the standard court form.

s. 968.26, or when the defendant has been returned to this state f¢2) A party or court official may supplement a court form with
prosecutiorthrough extradition proceedings under ch. 976, or aggditional material.

indictment, no information or indictment shall be filed until the (3) A court may not dismiss a case, refuse a filing or strike a
defendant has had a preliminary examination, unless the defguidading for failure of a party to use a standard court form under
ant waives such examination in writing or in open court or unlessb. (1) or to follow format rules but shahuire the party to sub-

the defendant is a corporation or limited liability company. Thmit, within 10 days, a corrected form and may impose statutory
omission of the preliminary examination shall not invalidate arfges or costs or both.
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(4) If the judicial conference does not create a standard cosgiection of names from lists which occurs at several stages before the defendant is

: f ped i charged or the trial jury pickedRe Order effective 1-1-97]
form for an action or pleadlng undertaken y or court offi The court erred in resentencing the defendant without notice after imposition of a

cial, the party or court official may use a format consistent Witfeyiouslyordered invalid sentence. State v. Upchurch, 101 Wis. 2d 329, 305 N.W.2d
any statutory or court requirement for the action or pleading. 57 (1981).
History: Sup. Ct. Order No. 98-01, 228 Wis. 2d xiii (2000); Sup. Ct. Order No. If the court is put on notice that the accused has a languéigeltif the court must
05-02, 2005 WI 41, 278 Wis. 2d XXXV. make a factual determination of whether an interpreter is necesssoythi accused
must bemade aware of the right to an interpreter, at public cost if the accused is indi-

. . . . . ent. Awaiver of the right must be made voluntarily in open court on the record. State
971.03 Form of information. The information may be in the 3_ Neave, 117 Wis. zdggsg’ 344 N.W.2d 181 (19?;;'4)_ P

following form: Sgb.(z) allows engy c;f aplea }o a misdemeanor ?y anI Iattorney without tfhe defend-
ant being present, but for a guilty or no contest plea all requirements of s. 971.08,
STATE OF WISCONSIN, except a?tgndance, must be ?nett.y State v. Krauscg, 161 Wisgzd 919, 469 N.W.2d 241
.... County, (Ct. App. 1991).
In Court Sub.(1) does not encompass a postconviction evidentiary hearing. Statere-V
. ) . mann, 180 Wis. 2d 81, 508 N.W.2d 404 (1993).
The State of Wisconsin A defendant present at the beginning of jury selection is not “present at the begin-
Vs ning of the trial” under sub. (3). State v. Dwyer, 181 Wis. 2d 826, 512 N.W.2d 533
. (Ct. App. 1994).
.... (Name of defendant). A defendant's presence is required during all proceedings when the jury is being

o f ; lected, including in camera voir dire. However, failure to allow the defendant’s
L ... district attomey fo_r said County* hereby |nform the COU%Eesence may be harmless error. State v. David J.K. 190 Wis. 2d 726, 528 N.W.2d
that on the .... day of ...., in the year .... (year), at said county 18 (Ct. App. 1994).
defendantlid (state the crime) .... contrary to section .... of the stat- trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury
utes is sworn. State Wliller, 197 Ws. 2d 518, 541 N.W.2d 153 (Ct. App. 1995), 95-0129.
' An accused has the right to be present at trial, but the right may be waived by mis-
Dated ...., .... (year), conduct or consent. A formal on-the-record waiver is favored, but not required.
... District Attorney State v. Divanovic, 200 Wis. 2d 210, 546 N.W._2d 501 ((_:t. App. 1996), 95-0881.
History: 1997 a. 250 A defendant may not be sentenced in absentia. The right to be present for sentenc-
tory: 19 Cee ) . ing may not be waived. State v. Koopmans, 210 Wis. 2d 670, 562328 (1997),
An information charging attempt is sufficient if it alleges the attempt plus the e§4_2424.
ments of the_ af[tempted crime. Wilson v. State, 59 Wis. 2d 26_9’ 208 N.W.2d 134. Koopmangioes not require rejecting the harmless error test for all violations of this
When a victim’s name was correctly spelled in the complaint but wrong on thgction. State v. Peterson, 220 Wis. 2d 474, 584 N.W.2d 144 (Ct. App. 1998)
information, the variance was immaterial. State v. Bagnall, 61 Wis. 2d 297, 3204, ’ ’ ’
N.w.2d 122. Deprivation of the right to be present and to have counsel present at jury selection
is subject to a harmless error analysis; there is a thin line between when reversal is

971.04 Defendant to be present. (1) Except as provided warranted and when it is not. That a juror’s subjective bias is generally ascertained
by that person’s responses at voir dire and that the interplay between potential jurors

in subs. (2) and (3), the defendant shall be present: and a defendant is both immediate and continuous are factors that weigh against find-
(a) At the arraignment; ing harmless erroiState v. Harris, 229 Wis. 2d 832, 601 N.W.2d 682 (Ct. App. 1999),
. ' 98-1091.
; violation of sub. oes not automatically translate into a constitutional viola-
(b) At trial Aviol f sub. (1) d I I I viol

tion. The entry of a plea from jail by closed circuit tv, while a violation of the statute,

(c) During voir dire of the trial jury; doesnot violate due process absent a showing of coercion, threat, or other unfairness.

(d) At any evidentiary hearing; State v. Peters, 2000 WI App 154, 237 Wis. 2d 741, 615 N.W.2d 655, 99-1940. But
At : by the iury: see also 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 797, 99-1940.

(e) any view by the jury; The correction of a clerical error in the sentence portion of a written judgment to

(f) When the jury returns its verdict; reflect accurately an oral pronouncement of sentence is not the pronouncement or

. . L. imposition of asentence under sub. (1) (g) and does not mandateiéhel@f’spres-
(g) At the pronouncement of judgment and the imposition Qr%ce when the error is corrected. State v. Prihoda, 2000 WI 123, 239 Wis. 2d 244,
sentence; 618 N.W.2d 857, 98-2263.

. Excusing and deferring prospective jurors under s. 756.03 is one component of a

(h) At any other proceeding when ordered by the court.  circuit judge’s obligation to administer the jury system. The judge may delegate the
(2) A defendant charged with a misdemeanor may authori?@hority to the clerk of circuit court under s. 756.03(3), may be handled administra-

. . ) ) . vely, need not be handled by a judge, in court, or with the prospective juror present
his or her attorney in writing to act on his or her behalf in any maRperson, and may take place well in‘advance of a particular trial. The defendant's

ner, with leave of the court, and be excused from attendance at@esence cannot be required when the judge or clerk is acting in an administrative
or all proceedings capacity. State v. Gribble, 2001 WI App 227, 248 Wis. 2d 409, 636 N.W.2d 488,
’ 00-1821.
(3) If the defendant is present at the beginning of the trial andhithough itwas error for the court to interview potential jurors outside of the pres-

thereafter, during the progress of the trial or before the verdictig¢® OﬁhenPVOiecuﬁéonfhd‘?ffndggFEat“ddf:ef;nsg Cfoggsﬁ't; the error "‘éassm'eis when
the jury has been returned into court, voluntarily absents himsgibi wi App 236, 248 Wis. 2d 505, 635 N.\W.2d 807 00~3084 "

or herself from the presence of the court without leave of the court, ) ) )

the trial or return of verdict of the jury in the case shall not thereBy1.05 Arraignment.  If the defendant is charged with a fel-
be postponed or delayed, but the trial or submission of said c8B¥, the arraignment may be in the trial court or the court which
to the jury for verdict and the return of verdict thereon, if requiregonducted the preliminary examination or accepted the defen-
shall proceed in all respects as though the defendant were predeht's waiver of the preliminary examination. If the defendant is
in court at all times. A defendant need not be present at the gHdarged with a misdemeanor, the arraignment may be in the trial
nouncement or entry of an order granting or denying relief undgurt or the court which conducted the initial appearance. The
s. 974.02, 974.06, or 974.07. If the defendant is not present, @g@ignment shall be conducted in the following manner:

time for appeal from any order under ss. 974.02, 974.06, and(1) The arraignment shall be in open court.

974.07 shall commence after a copy has been served upon the) |f the defendant appears for arraignment without counsel,

attorney representing the defendant, or upon the defendant i{h\€ court shall advise the defendant of the defendant’s right to
or she appeared without counsel. Service of such an order sig{Insel as provided in s. 970.02.

be complete upon mailing. A defendant appearing without coun- c g .
sel shalﬁ)suppls the courtgwith his or her cSrEent rr?ailing addre (3) The district attorney shall deliver to the defendant a copy
; - ‘the information in felony cases and in all cases shall read the

If the defendant fails to supply the court with a current and accl: : lai h f | h f

rate mding address, failure to receive a copy of the order granti ?\;rensaggghorrezgmp alpﬁ et?eb ehg i Oel.?l’? 222# gseks st: tﬁ edg e?gr?_am

or denying relief shall not be a ground for tolling the time in whicfy ., 9- H

an appeal must be taken. ant’s plea. . .
History: 1971 c. 298; Sup. Ct. Order, 130 Wis. 2d xix (1986); 1993 a. 486; sup. (4) The defendant then shall plead unless in accordance with

Ct. Order No. 96-08, 207 Wis. 2d xv (1997); 2001 a. 16. s. 971.31 the defendant has filed a motion which requires deter-

Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedingsni i i
at which a criminal defendant has the right to be present. The prior statute’s [sub :l atlonbefore the entry .Of aplea. The court may extend the time
()] reference to “all proceedings when the jury is being selected” was probaby the filing of such motion.

intended to include only those at which the jurors themselves were present, not théistory: 1979 c. 291; 1987 a. 74; 1993 a. 486.
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When through oversight, amraignment is not held, it may be conducted after botthe factual basis for the plea need not produce competent evidence that satisfies the
parties had rested during the trial. Bies v. State, 53 Wis. 2d 322, 193 N.W.2d 4@riminal burden of proof. Edwards v. State, 51 Wis. 2d 231, 186 N.W.2d 193 (1971).
It is sufficient for a court to inform a defendant charged with several offenses of
971.06 Pleas. (1) A defendant charged with a criminalthe maximum penalty that could be imposed for each. Burkhalter v. State, 52 Wis.
2

. d 413, 190 N.W.2d 502 (1971).
offense may plead as follows: A desire to avoid a possible life sentence by pleading guilty to a lesser charge does

(&) Guilty. not alone render a plea involuntary. A claimed inability to remember does not require

(b) Not guilt refusal of the plea if the evidence is clear that the defendant committed the crime.
guilty. _ State v. Herro, 53 Wis. 2d 211, 191 N.W.2d 889 (1971).

(c) No contest, subject to the approval of the court. The proceedings following a plea of guilty were not designed to establish a prima

R ; ; facjecase, but to establish the voluntariness of the plea and the factual basis therefor.
(d) Not guilty by reason of mental disease or defect. This pllég‘ne defendant denies an element of the crime after pleading guilty, the court is

may be joined with a plea of not guilty. If it is not so joined, thigquired to reject the plea and set the case for trial and is not obliged to dismiss the
pleaadmits that but for lack of mental capacity the defendant cogagtion because of refusal to accept the guilty plea. Johnson v. State, 53 Wis. 2d 787,

: : ; N.W.2d 659 (1972).
m't.ted all the essen.tlal elements. of the offense Charged n hearing on a motion to withdraw a guilty plea is to be liberally granted if the
indictment, information or complaint. motion ismade prior to sentencing; it is discretionary if made thereafter and need not
ranted if the record refutes the allegations. The defendant must raise a substantial
h (ﬁ) dl'f a tdter:(endetm stfandsl mut? ortrefu_ﬁes to tﬁle%d'fthz co{\;?érge of fact. Nelson v. State, 54 Wis. 2d 489, 195 N.W.2d 629 (1972).
shall direc € entry of a plea ol not guilty on the detendant ¢ ,q e i strong evidence of guilt, a conviction will be sustained even against a

behalf. defendant who, having pleaded guilty, nonetheless denies the factual basis for guilt.

(3) At the time a defendant enters a plea, the court may r%}‘e v- Chabonian, 55 Wis. 2d 723, 201 N.W.2d 25 (1972).
plea bargain that contemplates special concessions to another person requires

reqy"’e the defendant to disclose his or her Cltlzenshlp StEJ"tus'carefuI scrutiny by the court. If the prosecuting attorney has agreed to seek charge
History: 1985 a. 252; 1993 a. 486. or sentence concessions which must be approved by the court, the court must advise
Inaccurate legal advice renders a plea an uninformed one and can compromisthéhdefendant personally that the recommendations of the prosecuting attorney are

voluntariness dfhe plea. State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. Appot binding on the court. The bargain must also be reviewed to determine whether

1992). it is in the public interest. State ex rel. White v. Gray, 57 Wis. 2d 17, 203 N.W.2d 638
The decision to plead guilty is personal to the defendant. A defendant’s attorE§73).

cannot renegotiategea agreement without the defendant’s knowledge and consentA court has inherent power to refuse to accept a plea of guilty and may dismiss the

State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992). charge on the motion of the district attorney in order to allow prosecution on a 2nd
Whether tagrant a defendant’s motion to change a plea is within the court’s discegmplaint. State v. Waldman, 57 Wis. 2d 234, 203 N.W.2d 691 (1973).
tion. State v. Kazee, 192 Wis. 2d 213, 531 N.W.2d 332 (Ct. App. 1995). It is not error for the court to accept a guilty plea before hearing the factual basis

The decision to withdraw a not guilty by reason of mental defect plea belonggdothe plea if a sufficient basis is ultimately presented. Staver v. State, 58 Wis. 2d
the defendant, and not counsel. State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388728, 206 N.W.2d 623 (1973).
App. 1999), 97-3217. Thefact that a defendant pled guilty with the understanding that his wife would be
given probation on another charge did not necessarily render the plea involuntary.
971.07 Multiple defendants.  Defendants who are jointly Seybold v. State, 61 Wis. 2d 227, 212 N.W.2d 146 (1973).

i i i idRe defendant’s religious beliefs regarding the merits of confessing one’s wrong-
charged may be arralgned separately or together, in the dlscreélcé—ngand his desire to mollify his family or give in to their desires were self-imposed

of the court. coercive elements and did not vitiate the voluntary nature of the defendant's guilty
plea. Craker v. State, 66 Wis. 2d 222, 223 N.W.2d 872 (1974).
971.08 Pleas of guilty and no contest; withdrawal A defendant wishing to withdraw a guilty plea must show by clear and convincing

i videncehat the plea was not knowingly and voluntarily entered and that withdrawal
thereof. (1) Before the court accepts a plea of guilty or no CO@ necessary to prevent manifest injustice, as indicated when: 1) the defendant was

test, it shall do all of the following: denied effective assistance of counsel; 2) the plea was not entered or ratified by the

(a) Address the defendant personally and determine that §Bfendant or a person authorized to so act in his behalf; 3) the plea was involuntary
r was entered without knowledge of the charge or that the sentence actually imposed

plea is made voluntarily with understanding of the nature of th&id be imposed: and 4) the defendant did not receive the concessions contemplated

charge and the potentlal pumshment if convicted. by the plea agreement and the prosecutor failed to seek them as promised in the agree-
. . _ . . nt. Birts v. State, 68 Wis. 2d 389, 228 N.W.2d 351 (1975).

(b) Make such Inquiry as satisfies it that the defendant in fgg{i\s required byErnst v. State43 Wis. 2d 661, and sub. (1) (b), prior to accepting

committed the crime charged. a guilty plea, the trial court must establish that the conduct that the defendant admits

i titutes the offense charged or an included offense to which the defendant has
(C) Address the defendant personally and advise the defen(g%%ed guilty. If the plea is made under a plea bargain, the court need not probe as

as follows: “If you are not a citizen of th? United States of Amegeeply indetermining whether the facts would sustain the charge as it would were the
ica, you are advised that a plea of guilty or no contest for thlea not negotiated. Broadie v. State, 68 Wis. 2d 420, 228 N.W.2d 687 (1975).

i i i i Thetrial court did not abuse its discretion by failing to inquire into the effect a tran-
offense with which yoare charged may result in deportation, the ilizer had on the defendant’'s competence to enter a plea. Jones v. State, 71 Wis.

exclusion from admission to this country or the denial of naturd 750, 238 N.W.2d 741 (1976).

ization, under federal law.” Aplea ba%rgain agreemﬁnt by law enforcgment ofﬁcialsfnot tobrleveal t;elevant and
i ity rtinent information to the sentencing judge was unenforceable as being against
_(d) Inquire of the district attorney whether he or she has cofffiiee it PER, a8 573 Wis. 20440, 243 NW.2d 186 (1976). =
plied with s. 971.095 (2). Withdrawal of a guilty plea prior to sentencing is not an absolute right but should
(2) If a court fails to advise a defendant as required by sub. %freely allowed when a fair and just reason for doing so is presented. Dudrey v.
(c) and a defendant later shows that the plea is likely to resully®: 74 Wis. 2d 480, 247 N.W.2d 105 (1976).

) . . e T . A guilty plea cannot be withdrawn on grounds that probation conditions were more
the defendant's deportation, exclusion from admission to thjSerous than expected. Garskiv. State, 75 Wis. 2d 62, 248 N.W.2d 425 (1977).

country or denial of naturalization, the court on the defendant's: plea of guilty admits the facts charged but does not raise the issue of the statute
motion shall vacate any applicable judgment against the defeatlFiatons Jecauee e Jme o 1o S e e o o e e 478 (1o,
ant and permit the defendant to W'thd“”.‘W. the ple_a_ and e.rﬁ hile courts have no duty to secure informed waivers of possible statutory
another plea. This subsection does not limit the ability to Withefenses, under the unique the facts of the case, the defendant was entitled to with-
draw a plea of guilty or no contest on any other grounds. drawgzg\llj\/i!ty gléei tggocpla\;\g/]gé)%r;gd(fg;g)e statute of limitations. State v. Pohlham-
. S er, is. , W. .
(3) .Any plea of gunty WhICh IS not accepted by the court orp ub. (2) does not deprive the court of jurisdiction to consider an untimely motion.
which issubsequently permitted to be withdrawn shall not be usegte v. Lee, 88 Wis. 2d 239, 276 N.W.2d 268 (1979).
against the defendant in a subsequent action. Trial courts do not have subject matter jurisdiction to convict defendants under
History: 1983 a. 219; 1985 a. 252; 1997 a. 181. unconstitutionally vague statutes. The right to raise the issue on appeal cannot be
A court can consider a defendant's record of juvenile offenses at a hearing ol ed, regardless of a guilty plea. State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528,

A - ; ; N.W.2d 316 (Ct. App. 1979).
uilty pleas prior to sentencing. McKnight v. State, 49 Wis. 2d 623, 182 N.W.2d . ; ) . ) )
?1971?. P 9 9 Withdrawal of a guilty plea on the grounds of ineffective representation by trial

When a plea agreement contemplates the nonprosecution of uncharged offef9&&iSe! is discussed. State v. Rock, 92 Wis. 2d 554, 285 N.W.2d 739 (1979).

the details of the plea agreement should be made a matter of record, whetherAbsent abuse of discretion in doing so, a prosecutor may withdraw a plea bargain
involves a recommendation of sentencing, a reduced charge, a nolle proseq@fféf at any time prior to an action by the defendant in detrimental reliance on the
charges, or “read ins” with an agreement of immunityread-in" agreement made Offer. State v. Beckes, 100 Wis. 2d 1, 300 N.W.2d 871 (Ct. App. 1980).
after conviction or as part of a post—plea—of-guilty hearing to determine the volun-The trial court did not err in refusing to allow the defendant to withdraw a guilty
tarinessand accuracy of the plea should be a part of the sentencing hearing and rpéeeaccompanied by protestations of innocence. State v. Johnson, 105 Wis. 2d 657,
a matter of record. Austin v. State, 49 Wis. 2d 727, 183 N.W.2d 56 (1971). 314 N.W.2d 897 (Ct. App. 1981).

A defendant may not withdraw a guilty plea simply because he or she did not speA prosecutor is relieved from terms of a plea agreement if it is judicially deter-
cifically waive all of his constitutional rights if the record shows that the defendamiined that the defendant has materially breached its conditions. State v. Rivest, 106
understood what rights were waived by the plea. After a guilty plea, the hearingWiis. 2d 406, 316 N.W.2d 395 (1982).
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Except as provided by statute, conditional guilty pleas are not to be acceptedlagelly impossible for the defendant to have committed could not satisfy the strong
will not be given effect. State v. Riekkoff, 112 Wis. 2d 119, 332 N.W.2d 744 (198BJoofrequirement. State v. Smith, 202 Wis. 2d 21, 549 N.W.2d 232 (1996), 94-2894.

Effectiveassistance of counsel was denied when the defense attorney did not prop¥hen a plea rests in any significant degree on a promise or agreement of the prose-
erly inform the client of the psonal right to accept a plea offer. State v.digd 124 cutor sathat it can be said to be part of the inducement, the promise must be fuffilled.
Wis. 2d 600, 369 N.W.2d 722 (1985). When the state was unable to fulfill its promise, withdrawal of a no contest plea was

Whenthe defendant offered a plea of no contest but refused to waive any constituerder. State v. Castillo, 205 Wis. 2d 599, 556 N.W.2d 428 (Ct. App. 1996),
tional rights or to answer the judge’s questions, the judge should have set a trial 8ate1628.
and refused any further discussion of the no contest plea. State v. Minniecheske, 1@/hether a defendant knowingly entered?dfiord plea must be determined by the
Wis. 2d 234, 378 N.W.2d 283 (1985). court based on the personal colioquy with the defendant and not whether specific

Due process does not require that the record of a plea hearing demonstratevérdswere used in making the plea. State v. Salentine, 206 Wis. 2d 419, 557 N.W.2d
defendant’s understanding of the nature of the charge at the time of the plea. 2tB9¢(Ct. App. 1996), 95-3494.

v. Carter, 131 Wis. 2d 69, 389 N.W.2d 1 (1986). One type of manifest injustice that would allow postconviction withdrawal of a

Bangertprocedures under this section apply to a defendant pleading not guiltyduilty plea is the failure to establish a sufficient factual basis that the defendant com-
rezison ())f mental disease or defect. State v. Shegrud, 131 Wis. 2d 133, 389 N.WiRed the offense. State v. Johnson, 207 Wis. 2d 239, 558 N.W.2d 375 (1997),
7 (1986). 95-0072.

Failure to comply with this section is not necessarily a constitutional violation. A defendant is automatically prejudiced when the prosecutor materially and sub-
Proceduresnandated for plea hearings are discussed and a remedy established. S@igiallybreaches a plea agreement. New sentencing is required. State v. Smith, 207
v. Bangert, 131 Wis. 2d 246, 389 N.W.2d 12 (1986). Wis. 2d 258, 558 N.W.2d 379 (1997), 94-3364.

Thewithholding of a sentence and imposition of probation, as those terms are usedequirements for accepting a no contest plea are discussed. State v. McKee, 212
by courts, are functionally equivalent to sentencing for determining the appropriapgis. 2d 488, 569 N.W.2d 93 (Ct. App. 1997), 97-0163.
ness of plea withdrawal. State v. Booth, 142 Wis. 2d 232, 418 N.W.2d 20 (Ct. App. A plea not knowingly and intelligently made violates due process and entitles the
1987). defendant to withdraw the plea. The plea may be involuntary either because the

Section 971.04 (2) allows entry of plea to a misdemeanor by an attorney withdefendant does not have a full understandirtgetharge or the nature of the rights
the defendant being present, but for guilty or no contest pleas all requirements pbfag waived. State v. Van Camp, 213 Wis. 2d 131, 569 N.W.2d 577 (1998),
971.08except attendance must be met. State v. Krause, 161 Wis. 2d 919, 469 N.W&)600.

241 (Ct. App. 1991). The test to determine a knowing and intelligent no contest plea is whether the

A plea agreement to amend a judgment of conviction upon successful completlefendanhas made a prima facie showing that the plea was made without the court’s
of probation is not authorized by statute. State v. Hayes, 167 Wis. 2d 423, 481 N.Vé@dformance with this section and whether the defendant has properly alleged that
699 (Ct. App. 1992). he or she in fact did not know or understand the information that should have been

The decision to plead guilty is personal to the defendant. A defendant's attorpéegvided. The state must then prove that the plea was knowingly and intelligently
cannot renegotiateea agreement without the defendant’s knowledge and consem@de by clear and convincing evidence. State v. Van Camp, 213 Wis. 2d 131, 569

State v. Woods, 173 Wis. 2d 129, 496 N.W.2d 144 (Ct. App. 1992). N.W.2d 577 (1998), 96-0600. -

Failure to comply with sub. (1) (c) is governed by sub. (2); the holdiBauyert The unintentional misstatement of a plea agr’eement, promptjy rectified by the
doesnot apply. Themeaning of “likely” deportation under sub. (2) is discussed. Staffforts ofboth counsel, did not deny the defendant's due process right to have the full
v. Beaza, 174 Wis. 2d 118, 496 N.W.2d 156 (Ct. App. 1993). benefit of a relied upon plea bargain. State v. Knox, 213 Wis. 2d 318, 570 N.W.2d

A conclusory allegation of manifest injustice, unsupported by factual assertiong? (Ct. App. 1997), 97-0682. ) ’ )
is legally insufficient to entitle a defendant to even a hearing on a motion to withdraw! N€ court's acceptance of a guilty plea and order to implement a diversion agree-

a guilty plea following sentencing. State v. Washington, 176 Wis. 2d 205 N.w.BgNt, the successful completion of which would have resulted in dismissal of crimi-
(Ct. App. 1993). ' ' nal charges, constituted “sentencing.” The standard to be applied in deciding a

In accepting a negotiated guilty plea for probation, the trial court should, but is %-)A(gtion to withdraw the guilty plea was the “manifest injustice” standard applicable

; ; Y ch motions after sentence has been entered. State v. Barney, 213 Wis. 2d 344
required to, advise the defendant of the potential maximum sentence that ma - ' '
imposed if probation is revoked. State v. James, 176 Wis. 2d 230, N.W.2d (Ct. App; N'W"Zd, 731 (Ct.}App. 1997), 96-3240. i . »

1993). A conviction following arAlford plea does not prevent imposing as a condition of
In the context of a plea bargain, sub. (1) (a) is satisfied if the plea is voluntarily &jgPationthat the defendant complete a treatment program that requires acknowledg-
understandingly made and a factual basis is shown for either the offense plead&gigesponsibility for the crime that resulted in the conviction. The imposition of the
or to a more seriousfense reasonably related to the offense pleaded to. State v. Hegnditiondoes not violate the defendant’s due process rights. There is nothing inher-
rell, 182 Wis. 2d 408, 513 N.W.2d 700 (Ct. App. 1994). ent in the plea that gives the defendant any rights as to punishment. State ex rel. War-
A guilty plea, made knowingly and voluntarily, waives all nonjurisdictionafen v. Schwarz, 219 Wis. 2d 615’ 579 N'V,V'Zd _698 (1998), 96-2441.
defects and defenses, including alleged violatiomnétitutional rights, prior to the __In order for a plea to be knowingly and intelligently made, the defendant must be
appeal. State v. Aniton, 183 Wis. 2d 125, 515 N.W.2d 302 (Ct. App. 1994). !nformgd of the “direct consequences” of the plea, but dye process does not require
A plea agreement is analogous to a contract, and contract law principals are dijgming the defendant of collateral consequences. Direct consequences are defi-
upon to interpret an agreement. The state’s enforcement of a penalty provision il r|1m|rr1egj|e1|te, ar&qllargelsy automatnl: ':‘\l/r\‘/d do notgeﬁend oréigevc\ilgfeggagig ftét;‘ée
agreement for failure of the defendant to fulfill his obligations under the agreem%ﬁ C 309"33 condition. State ex rel. Warren v. Schwarz, IS. '
did not require an evidentiary hearing to determine a breach when the breach (2 69&,} (1998), 96-2441. ) .
obviousand material and did not give the defendant a basis for withdrawing his plea! Nestate’s burden of proving that a plea was knowingly and voluntarily made can-
State v. Toliver, 187 Wis. 2d 345, 523 N.W.2d 113 (Ct. App. 1994). not be proved by a negative inference. There must be some affirmative evidence of
An executory plea bargain is without constitutional significance, and a defend fact State v. Nichelson, 220 Wis. 2d 214, 582 N.W.2d 460 (Ct. App. 1998),

has no right to require the performance of the agreement. Upon entry of a plea _é

process requires the defendant's expectations to be fulfilled. State v. Wills, 187 wig defendant's misunderstanding of his citizenship status did not render his plea not
2d 528, 523 N.W.2d 569 (Ct. App. 1994). ! voluntarily, knowingly, or intelligently entered. A defendant does not have a consti-

An Alford plea, under which the defendant pleads guilty while either maimami%ﬁéjnal right to be informed of the collateral consequences of the plea. There is no

. - . ¢ ; / inction between lack of awareness and an affirmative misunderstanding of a
innocence or not admitting having committed the crime, is acceptable when str ne : ;

proof of guilt has been shown. State v. Garcia, 192 Wis. 2d 845, 532 N.W.2d atuirgeggc)og%eiqs%egr;ce. State v. Rodriguez, 221 Wis. 2d 487, 585 N.W.2d 701 (Ct.
(1995?‘ . . . . Parole eligibility is not a statutorily or constitutionally necessary component of a

A trial court need not advise a defendant of the potential that restitution will Pgjiq plea colloguy in a case in which a life sentence is imposed. State v. Byrge, 225
ordered in accepting a plea under this section. Restitution is primarily rehabllltaw%_ 2d 702, 594 N.W.2d 388 (Ct. App. 1999), 97-3217. '
not punitive, and not “potential punishment” under sub. (1) (a). State v. Dugan, 198, manifest injustice entitling a defendant to withdraw a plea occurs when the
Wis. 2d 610, 534 N.W.2d 897 (Ct. App. 1995). ) . . defendant is not informed of a collateral consequence of the plea. That a conviction

A postconviction motion to withdraw a guilty plea requires showing that a *manoyid result in the defendant's permanent prohibition from possessing firearms
fest injustice” would occur if the motion is denied. A postconviction recantation bihger federal law was a collateral consequence of his plea. A direct consequence
a witness may constitute new evidence showing a "manifest injustice” and requirfigst have an effect on the range of punishment for which the conviction is entered,
anew trial if there is a reasonable probability that a jury would reacteeedifresult.  4nq the firearms prohibition arises outside of the state court proceedings under which
Itis error for the judge to determine whether the recantation or the original allegagga plea is taken and sentence imposed. State v. Kosina, 226 Wis. 2d 482, 595 N.W.2d
is true. State v. McCallum, 198 Wis. 2d 149, 542 N.W.2d 184 (Ct. App. 199%)5, (Ct. App. 1999), 98-3421. ’ '

95-1518. i . . L The trial court did not have an obligation to verify the accuracy of the information

A defendant seeking a postconviction plea withdrawal due to a violation of sWntained in a guilty plea questionnaiken it did not rely on the incorrect informa-

(1) () must make a prima facie showing that a violation occurred and must also allege contained therein in conducting a personal colloquy with the defendant to
that he oshe did not know or understand the information that should have been piascribe the correct elements of the crime and insure that the defendant understood
vided. State v. Giebel, 198 Wis. 2d 207, 541 N.W.2d 815 (Ct. App. 1995), 94-22¢m nature of the crimes. State v. Brandt, 226 Wis. 2d 610, 594 N.W.2d 759 (1999),

Theconcept of notice pleading has no application to a postconviction motion chgi—1489.
lenging a guilty plea. An allegation that a guilty plea was entered because of misint was not fatal to a conviction entered on a plea of no contest that the defendant
formationprovided by counsel is merely conclusory. Facts must be alleged that shgiénot personally state “I plead no contest” when the totality of the facts, including
a reasonable probability that but for counsel’s errors the defendant would have gréigned guilty plea questionnaire and colloquy with the judge on the record, indicated
ceeded to trial and that allow the court to meaningfully assess the claim of prejudigeintent to plead no contest. State v. Burns, 226 Wis. 2d 762, 592d\/99 (1999),

State v. Bentley, 201 Wis. 2d 303, 548 N.W.2d 50 (1996), 94-3310. 06-3615.

It is error for a trial court not to inquire whether the defendant has knowledge ofThe purpose of the court inquiry under sub. (1) (b) as to basic facts is to protect a
the presumptive minimum sentence, but the error may be harmless if the defendaféndantvho understands the charge and voluntarily pleads guilty but does not real-
is otherwise aware of the minimum. State v. Mohr, 201 Wis. 2d 693, 542INA%7  ize that the conduct does not actually fall within the statutory definition of the charge.
(Ct. App. 1996), 95-2186. The purpose is not to resolve factual disputes about what did or did not happen; that

An Alford plea is acceptable only if strong proof of guilt has been shown. A plesafor a trial, which the defendant is waiving the right to. State v. Merryfield, 229 Wis.
under aragreement to plead to a related offense to that charged that would have k62, 598 N.W.2d 251 (Ct. App. 1999), 98-1106.
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A claim of insufficient factual basis for charging a crime survives a no contest ple@nded a harsher sentence than originally agreed to. State v. Zuniga, 2002 WI App
and can be raised in a postconviction motion. State v. Higgs, 230 Wis. 2d 1, 8838, 257 Wis. 2d 625, 652 N.W.2d 423, 01-2806.

N.W.2d 653 (Ct. App. 1999), 98-1811. In the absence of any attachments to a waiver of rights form or any other evidence

Plea withdrawals before sentencing are subject to a liberal “fair and just” standarthe record demonstrating that the defendant had knowledge of the elements of the
that facilitates the efficient administration of justice by reducing the number offense charged, coupled with the trial court’s failure to ascertain the defendant’s
appeals contesting the knowing and voluntariness of pleas. Reasons that haveretgrstanding of the elements during the plea colloquy, the defendant made a prima
considered fair and just are genuine misunderstanding of the plea’s consequefiaeig, showing that the colloquy failed to meet the requirements of sub. (1) (a) and
haste and confusion in entering the pleas, and coercion on the part of trial courBshgert. State v. Lange, 2003 WI App 2, 259 Wis. 2d 774, 656 N.W.2d 480, 01-2584.
State v. Shimek, 230 Wis. 2d 730, 601 N.W.2d 865 (Ct. App. 1999), 99-0291.  The district attorney’s contact with the division of community corrections to com-

Becausghe state failed to provide the defendant with exculpatory evidence relajsidin about a presentence investigation sentence recommendation, which resulted in
to his confession to the police and because that failure caused the defendant to plesihnge in recommendation from probation to incarceration, breached the plea
guilty, the defendantpost-sentencing motion to withdraw a guilty plea should havggreement in which the district attorney’s office agreed to make no sentence recom-
ggeg 8gégnted. State v. Sturgeon, 231 Wis. 2d 487, 605 N.W.2d 589 (Ct. App. 198f8ndation. @ite v. Howland, 2003 WI App 104, 264 Wis. 2d 279, 663 N.W.2d 340,

— . 02-2083.

The State did not violate the sentencing terms of a plea agreement by failing ta/hen in closing argument counsel concedes guilt on a lesser count in a multiple—
recitethe express terms of the sentencing recommendation and by reciting a lessd¢bant case, in light of overwhelming evidence on that count and in an effort to gain
neutral statement of the recommendation. State v. Hanson, 2000 WI App 10, @&libility and win acquittal on the other charges, the concession is a reasonable tacti-
Wis. 2d 291, 606 N.W.2d 278, 99-0120. ) ~cal decision and counsel is not deemed to have been constitutionally ineffective by

A defendant should be freely allowed to withdraw a plea, prior to sentencing, faimitting a client’s guilt contrary to the client’s plea of not guilty. State v. Gordon,
any fair and just reason, unless the prosecution will be substantially prejudiced. ZH@3 Wi 69, 262 Wis. 2d 380, 663 N.W.2d 765, 01-1679.
state bears the burden of demonstrating substantial prejudice once a defendant haslicial participation in the bargaining process raises a conclusive presumption
offered a fair and just reason for withdrawal of the plea. State v. Bollig, 2000 Witfatthe plea was involuntary. Judicial participation in plea negotiations before a plea
232 Wis. 2d 561, 605 N.W.2d 199, 98-2196. ) _agreement has been reached is barred. State v. Williams, 2003 WI App 116, 265 Wis.

If the court fails to establish a factual basis that the defendant admits constityi@®29 666 N.W.2d 58, 02-1651.
the offense pleaded to, manifest injustice justifying withdrawal of a plea exists. Apefendant's automatic ineligibility for Medicare and Medicaid benefits as the
defendant is not required to personally articulate the specific facts that constituteri@ilt of a drug trafficking conviction imposed by operation of federal law by a fed-
elements of the crime charged. All that is required is that the factual basis is de¥gdi tribunal was a collateral consequence of the defendant's guilty plea and was not
oped orthe record. State v. Thomas, 2000 W1 13, 232 Wis. 2d 714, 605 N.W.2d 8gfyunds for plea withdrawal. State v. Merten, 2003 WI App 171, 266 Wis. 2d 588,
97-2665. ) ) 668 N.W.2d 750, 02-1530.

If the defendant understands before entering a plea that the trial court will not behere iscompliance wittBangertas long as there is a record that the defendant was
bound by the prosecutor’s sentence recommendation, the trial court's deviation fid@kentvhen rights were giveen massand was personally questioned by the court
the recommendation does not result in manifest injustice. State v. Williams, 2000f§/stablish that he or she understood the rights, had no questions, and waived those
78, 236 Wis. 2d 293, 613 N.W.2d 132, 99-0752. A _rights. State v. Stockland, 2003 WI App 177, 266 Wis. 2d 549, 668 N.W.2d 810,

A defendant found guilty following a fair and error—free trial may not then Obje@g_zlzg.
to the trial court's pretrial rejection of #ifordplea. State v. Williams, 2000 WIApp  whendiscussing a plea recommendation, the state may not give a less than neutral
123, 237 Wis. 2d 591, 614 N.W.2d 11, 99-0812. recitation ofthe ag?eer?went’s terms. Reference to the pleayagregment was not less than

That a defendant would be subject to a presumptive mandatory release date al when the prosecutor agreed with the presentence report that the defendant
s. 302.11 (19) (am) was a collateral consequence of the defendant's entry of & plgded to be incarcerated, without commenting on the sentence recommendation in
and the court was not required to inform the defendant of the presumptive mand report. State v. Stenseth, 2003 WI App 198, 266 Wis. 2d 959, 669 N.W.2d 776
releasedate for the plea to have been knowingly entered. State v. Yates, 2000 WI fygp3330. ' ' ' '
224, 239 Wis. 2d 17, 619 N-W-Zd. 132, 99-1643. . The defendant’s due process rights were violated when the investigating detective

If the circuit court fails to establish a factual basis that the defendant admits tojthee case gave a sentencing recommendation, written on police department letter-

Onensiﬁle?%ed tto, m?ngflgsr;[ iﬂjufsticte olclg:urjs. fTht%'”qll"ry re?#ir_en(;ent of s“ft.’t' (121 lad that undermined the state’s pleaganed recommendation, in effect breaching
allowsthe judge to establish the factual basis for the plea as the judge sees fit an U _
not require that the judge satisfy the defendant that he or she committed the cr @55lea agreement. when the circuit court had also forwarded the letter to the presen

h . - h ; einvestigation writer to assess and evaluate. State v. Matson, 2003 WI App 253,
A factual basis may be found solely in a stipulation to the facts stated in the complajgg’\vis 247725, 674 N.W.2d 51. 03-0251.
S mce a colit decidos 10 acuopl & pios agreomen. il cannot reverse 1 accepgpauangmaladoes not apply to defendants whose cases were final befoeng:
State v. Terrill, 2001 WI App 70, 242 Wis. 2d 415, 635 N.W.2d 353, 00-2152, neiaivas issued. State v. Lagundoye, 2004 W1 4, 268 Wis. 2d 77, 674 N.W.2d 526,
Theclear and convincing evidence and close case rules do not apply in determining, " secution may discuss negative facts about the defendant in order to justi
a breach of a plea agreement. Historical facts are reviewed with a clearly erron f'gtonpmended sente)rlwce within thge parameters of a plea agreement. A deferjldanftyis
stanu:ard afnld Wh%tth?r thev\?t"a_te s C%g%%c\tlvvﬁs 234?\?\?&1”2“(?'4392‘1 g;a;ean\ll%e%c tfed to aneutral recitation of the terms of the plea agreement. The prosecutor may
ggfgéoggo aw. State v. Williams, ’ 1S. ! e ot overtly or covertly convey to the court that a sentence harsher than that recom-
: _— ; . : ded is warranted, but the state is not obligated to say something nice or positive
A defendant has a constitutional right to have a negotiated plea bargain enfor: - . : ;
if it was relied on. A prosecutor is not required to enthusiastically advocate for a (ﬁ’%t\}\?F 4%efggga§/r\1ﬁs|n205d5eg5toﬁa7\/§) ',(\jl {)Ar/e;é: g'gg %El_e:?o?)%reement. State v. Naydihor,
gained for sentence and may inform the court about the character of the defenda 'defendant breached plea agreements entered in previous completed cases for
even if it is negative. The prosecutor may not personalize information presente hehadalready served the sentences by collaterally attacking those convictions
a way that_lll_ndlcates that the prosec_utordhas second thoudghts about the agree ubsequent case in which they were found invalid for penalty enhancement pur-
State v. Williams, 2002 W 1, 249 Wis. 2d 492, 637 N.W.2d 733, 00-0535, es. State v. Deilke, 2004 WI 104, 274 Wis. 2d 595, 682 N.W.2d 945, 02—2898.

When adefendant repudiates a negotiated plea agreement on the ground that it )
tains multiplicitous counts, the defendant materially and substantially breaches also State v. Bembenek, 2006 WI App 198, 296 Wis. 2d 422, 724 N.W. 2d 685,

agreementWhen the defendant successfully challenges the plea and a convictiol n1963. ) .
multiplicity grounds and the information has been amended pursuant to a negotiatér%ithe court is aware of a plea agreement, the court must advise the defendant per-
pleaagreement by which the state made charging concessions, ordinarily the renfgtfi2lly that the court is not bound by the terms of that agreement and ascertain that
is to reverse the convictions and sentences, vacate the plea agreement, and reifiitigfendant understands this information. When the defendant shows that the court
the original information, but a different remedy may be appropriate. State v. Ropiled to inform the defendant that it was not bound by the plea agreement, and the
son, 2002 WI 9, 249 Wis. 2d 553, 638 N.W.2d 564, 00-2435. defendantlleges that he did not understand that the court was not bound, the defend-
Generally, once counsel is appointed, the day-to—day conduct of the defense As¥tis entitied to an evidentiary hearing on a motion to withdraw the plea. State v.
with the attorney. However, a defense attorney may not as a matter of trial stratetgnpton, 2004 W1 107, 274 Wis. 2d 379, 683 N.W.2d 14, 01-0509. ,
admit a client's guilt, contrary to the client's not guilty plea, unless the defendant! he strategic decision by defense counsel to forego an objection to the state’s
unequivocallyunderstands and consents to the admission. State v. Gordon. 200200¢gach of @lea agreement without consulting the defendant was tantamount to enter-
App 53, 250 Wis. 2d 702, 641 N.W.2d 183, 01-1679. ing a renegotiated plea agreement without the defendant's knowledge or consent. On
A plea agreement in which the prosecution agreed to make no specific Semen&]ﬁg basis defense counsel’s performance was deficient and because counsel's defi-
recommendatiowas not breached by the prosecutors commenting that the case wigitperformance involved a breach of a plea agreement, the defendant was automat-
«if not the most serious case I've handled this year, it is certainly among the top #&@lly prejudiced. State v. Sprang, 2004 WI App 121, 274 Wis. 2d 784, 683 N.w.2d
or three” and “this is one of the most serious non—fatal crimes that | have dealt wifi22, 03-2240. ) )
State v. Richardson, 2001 WI App 152, 246 Wis. 2d 711, 632 N.W.2d 84, 00-2129At sentencing, pertinent factors relating to the defendant’s character and behav-
A valid plea requires only knowledge of the elements of the offense, not a knoi@ral pattern cannot be immunized by a plea agreement between the defendant and
edge of the nuances and descriptions of the elements. State v. Trochinski, 200£h@/state. A plea agreement that does not allow the sentencing court to be apprised
56, 253 Wis. 2d 38, 644 N.W.2d 891, 00-2545. of relevant information is void as against public policy. The fact that the prosecutor’s
Sub. (1) (c) is a clear directive to circuit courts commanding what the court magmments were compelling and delivered by strong words does not transform the
personallysay to the defendant. That the language is in quotation marks indicates @gmentary into a plea bargain violation. State v. Jackson, 2004 WI App 132, 274
the statute should be followed to the letter. If a circuit court fails to give the manda¥is. 2d 692, 685 N.W.2d 839, 03-1805. _ _
advice and if the defendant moves the court and demonstrates that the plea is likefyprosecutor may not make comments that suggest the prosecutor believes the dis-
to result in the defendant’s deportation, sub. (2) requires the court to vacate the pos#ion he or she is recommending pursuant to a plea agreement is insufficient, but
viction and permit the defendant to withdraw a guilty or no—contest plea. Statenay provide relevant negative information including information that has come to
Douangmala, 2002 WI 62, 253 Wis. 2d 173, 644 N.W.2d 891, 00-3292. light after a plea agreement has been reached. A prosecutor can assert that a recom-
Once a defendant enters a plea, an evidentiary hearing is necessary to detemmmelation is appropriate and at the same time argue that the circumstances were so
whether a breach of a plea agreement has occurred before the state may be persgttede that the court should impose no less than the recommended sentence. State
to withdraw from it. When after entry of the plea and before sentencing the trial courtiukonen, 2004 WI App 157, 276 Wis. 2d 64, 686 N.W.2d 689, 03-1539.
warned that if the defendant “screwed up” while on bail, the state would be free t@\ plea agreement that leads a defendant to believe that a material advantage or right
change its sentencing recommendation, which the defendant acknowledged resdbeen preserved when, in fact, it cannot legally be obtained, produces a plea that
agreedo, there was an amendment of the plea agreement. The state did not withdseag a matter of law neither knowing nor voluntary and the defendant must be allowed
from the agreement when, based on the defendant’s subsequent misconduct, it remomithdraw the plea. Even if the trial court had rejected the illegal provision at sen-
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tencing, it would not have cured the error when the defendant was induced to einéaring orhis or her plea withdrawal motion. State v. Basley, 2006 WI App 253, 298
the plea by a promise that the state could never keep. State v. Dawson, 2004 WI\Kjsp 2d 232, 726 N.W.2d 671, 05-2449.
173, 276 Wis. 2d 418, 688 N.w.2d 12, 03-2116. Establishing a sfitient factual basis under sub. (1) (b) requires a showing that the

When adefendant entered a plea believing he would not be subject to the collatemiduct the defendant admits to constitutes the offense charged. The factual basis
consequencebat actually applied and that belief was based fanmaftive, incorrect  requirement protects a defendant who is in the position of pleading voluntarily with
statements on the record by the defendant’s counsel and the prosecutor that wernnatderstanding of the nature of the charge but without realizing that his or her con-
corrected by the court, the plea was not knowingly and voluntarily entered and caludt does not actually fall within the charge. When the factual basis relied upon by
be withdrawn. State v. Brown, 2004 WI App 179, 276 Wis. 2d 559, 687 N.W.2d 548e court in this case in accepting the defendant’s guilty plea raised a substantial ques-
03-2915. tion as to whether the defendant had committed sexual assault of a child or had herself

Williams, 2003 WI App 116expressly applies only to direct judicial participationbeen the victim of rape, the circuit court was required to make further inquiry to estab-
in the plea bargaining process itself. A judge’s comments on the strength of the stésisa sufficient factual basis to support the plea. State v. Lackershire, 2007 WI 74,
case and urging a defendant to carefully consider his or her chances of prevailing atWis. 2d ___, 734 N.w.2d 23, 05-1189.
trial are many steps removed from the direct judicial participation in plea negotiationgo ascertain a defendant’s understanding of a charge, a circuit court might: 1) sum-
that occurred iWilliams State v. Hunter, 2005 WI App 5, 278 Wis. 2d 419, 692narize the nature of the charge by reading the jury instructions; 2) ask defendant’s
N.W.2d 256, 03—-2348. counselbout his or her explanation to the defendant and ask counsel or the defendant

Thestate is not required to correct a misstated sentence recommendation forcefallummarize the explanation; or 3) refer to the record or other evidence of the defen-
or enthusiastically. It is sufficient to promptly acknowledge the mistake of fact addnt’s understanding of the nature of the charge. State v. Howell, 2007 W1 75,
to rectify the error without impairing the integrity of the sentencing process. Statés. 2d __ , 734 N.W.2d 48, 05-0731.

v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, 04-1093. A defendant’s affirmative response that he or she understands the nature of the
The state was free to recommend consecutive sentences under a plea agreemmangie without establishing his or her knowledge of the nature of the charge, submits
that contained no provision regarding whether the sentence for the pled to changexe to a perfunctory procedure rather than to the constitutional standard that a plea

was torun concurrent or consecutive with the sentence entered in another proceediegffirmatively shown to be voluntarily and intelligently made. A defendant must
State v. Bowers, 2005 WI App 72, 280 Wis. 2d 534, 696 N.W.2d 255, 04-1093.at some point have expressed his or her knowledge of the nature of the charge to sat-

Wisconsin eliminated parole and good-time credit when it adopted its “truth—imsfy the requirement of this section. State v. Howell, 2007 WI 75, _ Wis. 2d ___,
sentencing’scheme. The lack of parole eligibility and good—time credit are not dire€84 N.W.2d 48, 05-0731.
consequences of a plea that a court must inform a defendant of prior to acceptingfadefendant may invoke boangertandNelson(54 Wis. 2d 489Bentley,(201
plea. $ate v. Plank, 2005 WI App 109, 282 Wis. 2d 522, 699.Rd/235, 04-2280. Wis. 2d 303) in a single postconviction motion to withdraw a plea of guilty or no con-

A defendant seeking to withdraw a plea of guilty or no contest prior to sentenctegt. A defendant invoké&angertwhen the plea colloquy is defective; a defendant
mustshow a fair and just reason for allowing the withdrawal, which is some adequiateokesNelson/Bentlewhen the defendant alleges that some factor extrinsic to the
reason for defendant’s change of heart otifen the desire to have a trial. A lack of plea colloquy, such as ineffective assistance of counsel or coercion, renders a plea
knowledge of sex offender registration or that one is eligible for a ch. 980 comnaitfirm. State v. Howell, 2007 WI 75, _ Wis. 2d ___, 734 N.w.2d 48, 05-0731.
mentare fair and just reasons for withdrawing a guilty plea. Prejudice needed to merlpon a motion to withdraw a plea before sentencing, the defendant faces 3
a denial of a plea withdrawal must be significant in order to trump a defendant’s falistacles.: 1) the defendant must proffer a fair and just reason for withdrawing the
and just reason. Entitlement to withdraw pleas to some charges, does not not eptit; 2)the circuit court must find the reason credible; and 3) the defendant must rebut
the defendant to withdraw all guilty pleas. State v. Nelson, 2005 WI App 113, 28@dence of substantial prejudice to the state. If the defendant does not overcome
Wis. 2d 502, 701 N.W.2d 32, 04-1954. these obstacles in the view of the circuit court, and is not permitted to withdraw the

The state is free to negotiate away any right it may have to recommend a sentpteze the defendant’s burden to reverse the circuit court on appeal becomes relatively
but, the state does not have a right to make an agreement to stand mute in the fagtof State v. Jenkins, 2007 W1 96, _ Wis.2d __,  N.W.2d __, 05-0302.
factual inaccuracies or to withhold relevant factual information fronsdhet. Such Misinformation as tmne charge did not render all the defendants pleas under a plea
an agreement would violate a prosecutor’s duty and result in sentences based agmement unknowing, involuntagnd not intelligently entered. A returntbé par-
incompletefacts or factual inaccuracies, a notion that is abhorrent to the legal systéigs to pre—plea positions is not the mandated remedy when convictions are based on
State v. Neuaone, 2005 WI App 124, 284 Wis. 2d 473, 700 N.W.2d 298, 04-01@6negotiated plea agreement and an error later surfaces as to one count. The appropri-

A court is not required to conduct an on—the-record colloquy with respect t@t remedy depends upon the totality of the circumstances and a consideration of the
defendant'slesire to abandon a not guilty by reason of mental disease or defect ppgties’ interests, a matter committed to the sentencing court's discretion. State v.
Only fundamental constitutiongifjhts warrant this special protection and such a pleRoou, 2007 WI App 193, _ Wis.2d ___, _ N.W.2d __, 06-1574.
falls outside the realm of fundamental rights. State v. Francis, 2005 WI App 161, 28%Vhen the accused rejected a plea bargain on a misdemeanor charge and instead
Wis. 2d 451, 701 N.W.2d 632, 04-1360. requested a jury trial, the prosecutor did not act vindictively in raising the charge to

If a defendant makes a prima facie showing that he or she was not informed ofdlielony. United States v. Goodwin, 457 U.S. 368 (1982).
direct cmsequences of a plea, the burden shifts to the state to show by clear and corhe defendant's acceptance of the prosecutor’s proposed plea bargain did not bar
vincing evidence that the plea was knowingly, voluntarily, and intelligently enteregle prosecutor from withdrawing the offer. Mabry v. Johnson, 467 U.S. 504 (1984).
The state was required to prove that thef defendant knew the corre?t':naxmum S&Then a defendant knowingly entered a guilty plea and the state’s evidence sup-
El?r?g%gfeesn%'ta?nb\?v'gg r?cl)\{erg;tzirr?er:je?ouZr;?)v(\)/rtmhg?(t)r?eartn?s\gﬁfrgrsmtgggnoc;uesgdr%ﬁeee Bfted a conviction, the conviction was valid even though the defendant gave testi-
State v. Harden, 2005 W1 App 252, 287 Wis. 2d 871, 707 N.W.2d 173, 05-0262" '”C.O”S'Ster.’lt W'tlh th‘fhp"fja'f Hg‘”ste” "'Ig"aﬂ:e"‘fs' 424 F.zg 1tz.0|5.(1970)0 iod

For purposes of plea withdrawal motions, sentencing, when a deferred prosecui @owu&g agul tysps%al’: ngggqua% could not raise a speedy trial issue. Unite
agreement is involved, encompasses the initial disposition of the case after the p S V. aert_ner, ) B g ( ).
enter the agreement and the agreement is ratified by the trial court and a motion f&ilty pleas in Wisconsin. Bishop, 58 MLR 631.
pleawithdrawal after entry of the agreement is subject to the standard for withdrawaPleas of guilty; plea bargaining. 1971 WLR 583.
of a plea after sentencing. State v. Daley, 2006 WI App 81, 292 Wis. 2d 517, 716
N.W.2d 146, 05-0048 09 PI f ity t f itted i I

Although acircuit court must establish that a defendant understands every eIem%Ztl' A €a or guilty to ofrenses Co,mml €d In several
of the charges to pled to, the court is not expected to explain every element of eg@yunties. (1) Any person who admits that he or she has com-

charge irevery caseBangertallows a court to tailor a plea colloquy to the individualmjtted crimes in the county in which he or she is in custody and
defendant, but in customizing a plea colloguy a circuit court must do more th

merely record the defendant’s affirmation of understanding. A statement fr(ﬁ[#o in another COL_mty 'n this state may gapply to the district attor-

defensecounsel that he or she has reviewed the elements of the charge, without saey Of the county in which he or she is in custody to be charged

summary of the elements or detailed description of the conversation, cannot coRglth those crimes so that the person may plead guilty and be sen-

tute an dfrmative showing that the nature of the crime has been communicated. Sjate . s

v. Brown, 2006 W1 100, 293 Wis. 2d 594, 716 N.W.2d 906, 03—2662. enced for them in the county of custody. The application shall
Thecircuit court properly advised the defendant of the range of punishments assontain a description of all admitted crimes and the name of the

ciated with his crimes when it informed him of the maximum term of imprisonmeebunty in which each was committed

thatcould be imposed. Nothing in sub. (1) (aBangertrequires a sentencing court . o L

must make the maximum term of confinement associated with a bifurcated sentenc§2) Upon receipt of the application the district attorney shall

explicit prior to accepting a plea of guilty or no contest. State v. Sutton, 2006 WI Aﬂ?epare an information charging all the admitted crimes and nam-

118, 254 Wis. 2d 330, 718 N.W.2d 146, 05-1693. : X h h h h itted he di
Sub. (2) uses the term “likely” and not “shall,” meaning the defendant need #88 iN €ach count the county where each was committed. The dis-

prove he definitely will be deported as a result of the case in question. Even thotrgot attorney shall send a copy of the information to the district

an earlier conviction sparked an investigation and immigration detainer, that an adgi i i i
tional sexual assault conviction obviously would be included as part of the Immig —tomey of each other county in which the defenddntits he or

tion and Naturalization Service’s information when determining whether to dep§ﬁﬂe committed crimes, together with a statement that the defend-
him, the defendant had shown his plea in this case offense was likely to result irgliig has applied to plead guilty in the county of custody. Upon

deportatiorrequiring that he be permitted to withdraw his plea. State v. Bedolla, 20 ; ; ; iotri
Wi App 154, 295 Wis. 2d 410, 720 N.W. 2d 158, 05-2717. P&ceipt of the information and statement, the district attorney of

A package plea agreement, which is a plea agreement contingent on two or g Other county may execute a consent in writing allowing the
codefendants all entering pleas accordintéoterms of the agreement, is not invol-defendant to enter a plea of guilty in the county of custody, to the

untary ifthe defendant felt pressure in the sense of a psychological need to try to : : : i :
his codefendants get the benefit of the package agreement. State v. Goyette, 20| € charged in the information and committed in the other

App 178, 296 Wis. 2d 359, 722 N.W. 2d 731, 04-2211. county, and send it to the district attorney who prepared the infor-
Compliance with th@angertrequirements does not permit a circuit court to relymation.

on a defendant’s plea colloquy responses to deny the defendant an evidentiary hear, L . . . .

ing on a properly pled postconviction motion that asserts aBargertreason why 3 T_he_ district attorney shall fl|(:—.‘ thQ mfo_rm_atlon in any court

the plea was not knowing or voluntary. Unéiewell, when a defendant convicted of the district attorney’s county having jurisdiction to try or accept

on a guilty or no contest plea asserts that the responses given during a plea collr?sij'ea of guilty to the most serious crime aIIeged therein as to

were false and the defendant provides non-conclusory information that plaus . - .
explains why the answers were false, the defendant must be given an evidenWéjch, if alleged to have been committed in another county, the
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districtattorney of that county has executed a consent as provided5) If a person is charged with committing a crime and the
in sub. (2). The defendant then may enter a plea of guilty to elflarge against the person is subsequently dismissed, the district
offenses alleged to have been committed in the county wheredkterney shall make a reasonable attempt to inform all of the vic-
court islocated and to all offenses alleged to have been committeds of the crime with which the person was charged that the
in other counties as to which the district attorney has executecharge has been dismissed.

consentnder sub. (2). Before entering a plea of guilty, the defen- (6) A district attorney shall make a reasonable attempt to pro-
dantshall waive in writing any right to be tried in the county whergide information concerning the disposition of a case involving a
the crime was committed. The district attorney of the coungyime to any victim of the crime who requests the information.
wherethe crime was committed need not be present when the pladistory: 1997 a. 181.

is made but the district attorney’s written consent shall be filed ) ) ) )
with the court. 971.10 Speedy trial. (1) In misdemeanor actions trial shall

(4) Thereupon the court shall enter such judgment, the saffanmence within 60 days from the date of the defendant’s initial
as though all the crimes charged were alleged to have been cBRRearance in court. _
mitted in the county where the court is located, whether or not the(2) (a) The trial of a defendant charged with a felony shall
courthas jurisdiction to try all those crimes to which the defenda@@mmence within 90 days from the date trial is demanded by any
has pleaded guilty under this section. party inwriting or on the record. If the demand is made in writing,

(5) The county where the plea is made shall pay the costsPgfoPY Shall be served upon the opposing party. The demand may
prosecution if the defendant does not pay them, and is entitled@ be made until _after the filing of the |nformat|on or indictment.
retainfees for receiving and paying to the state any fine which may (b) If the court is unable to schedule a trial pursuant to par. (),
be paid by the defendant. The clerk where the plea is made sHgicourt shall request assignment of another judge pursuant to s.
file a copy of the judgment of conviction with the clerk in eack51.03.
county where a crime covered by the plea was committed. The(3) (a) A court may grant a continuance in a case, upon its own
district attorney shall then move to dismiss any charges coveredtion or the motion of any party, if the ends of justice served by
by the plea of guilty, which are pending against the defendantiéking action outweigh the best interest of the public and the
the district attorney’s county, and the same shall thereupon be disfendant in a speedy trial. A continuance shall not be granted
missed. underthis paragraph unless the court sets forth, in the record of the

History: 1979 c. 31; 1993 a. 486. casegither orally or in writing, its reasons for finding that the ends

It was not error for the court to accept a plea before an amended complaint was fiidystice served by the granting of the continuance outweigh the
when the defendant waived the late filing and was not prejudiced thereby. Failur . p - .
prepare an amended information prior to obtaining consents by the district attorr% t interests of the public and the defendant in a speedy trial.

involved did not invalidate the conviction when the consents were actually obtained b) The factors, among others, which the court shall consider

and the defendant waived the defect. Failure to dismiss the charges in one of the ¢ou P : .
ties did not deprive the court of jurisdiction. Failure of a district attorney to specﬁﬁ etermining whether to grant a continuance under par. (a) are:

cally consent to one offense did not invalidate the procedure when the error was cleri- 1. Whether the failure to grant the continuance in the proceed-

cal. Peterson v. State, 54 Wis. 2d 370, 195 N.W.2d 837 (1972). : : : : :
Although the statute requires a plea of guilty to both the primary case and the cI:Q% would be “kely to make a continuation of the proceedlng

being consolidated, it is a logical extension to allow the defendant to ask for the dbRPOSSIbIE or result in a miscarriage of justice.
solidation of a case from another county to which a guilty plea has been entered with 2 \\/hether the case taken as a whole is so unusual and so com-

ﬁ_ﬁ,%_s;d'qg”g'g‘ggi')‘? was found by the court. State v. Rachwal, 150 Wis. 2d 494, 483, 1 to the number of defendants or the nature of the prosecu-

In a consolidated case, amendment of the charges from another county is nottif@R Or otherwise, that it is unreasonable to expect adequate prepa-

missible. When amendment of those charges occurs after consolidation, the origingtion within the periods of time established by this section.
trial court retains jurisdiction. If the original charge does not have the identical ele- . . . k
ments of the amended charge, double jeopardy does not prevent prosecution of the3- 1he interests of the victim, as defined in s. 950.02 (4).

original charge in the original county although a guilty plea was entered to the (C) No continuance under par (a) may be granted because of
ded charge in the oth rt. State v. Dillon, 187 Wis. 2d 39, 522 N.W.2d 530 . L i~
?Q?Rp% fggfg,e n fhe omercou atev. bifon s eneral congestion of the court’s calendar or the lack of diligent
preparation or the failure to obtain available witnesses on the part

971.095 Consultation with and notices to victim. (1) In  of the state.

this section: (4) Every defendant not tried in accordance with this section
(a) “District attorney” has the meaning given in s. 950.02 (2nshall be discharged from custody but the obligations of the bond
(b) “Victim” has the meaning given in s. 950.02 (4). or other conditions of release of a defendant shall continue until

. : ~madified or until the bond is released or the conditions removed.
(2) In any case in which a defendant has been charged witfl istory: 1971 c. 40 s. 93; 1971 c. 46, 298; 1977 c. 187 s. 135; 1979 c. 34; 1993

crime, the district attorney shall, as soon as practicable, offer allss. 1997 4. 181.
of the victims in the case who have requested the opportunity amfederal court applied balancing test is applicable to review the exercise of a trial
opportunity taconfer with the district attorney concerning the procourtsdiscretion on a request for the substitution of trial counsel, with the associated

. . est for a continuance. Phifer v. State, 64 Wis. 2d 24, 218 N.W.2d 354.
jsecutl_on of the c_ase and the pOSSIb|e outcomes Qf the prosecu{?%party requesting a continuance on grounds of surprise must show: 1) actual sur-
Includlng potential plea agreements and sentencing recomm_eriﬁlae from an unforeseeable development; 2) when surprise is caused by unexpected
tions. The duty to confer under this subsection does not limit tietimony, the probability of producing contradictory or impeaching evidence; and

obligation of the district attorney to exercise his or her discreti ’ezlc‘,'“z%g(%%j%“ce if the request is denied. Angus v. State, 76 Wis. 2d 191, 251
concerning the handling of any criminal charge against the defen Helay of 84 da{ys between a defendant’s first court appearance and trial on misde-

dant. meanor traffic charges was not so inordinate as to raise a presumption of prejudice.

- e State v. Mullis, 81 Wis. 2d 454, 260 N.W.2d 696 (1978).

(3) Atthe request of a victim, a district attorney shall make ay g, of proceedings caused by the state’s int(erIOCL)Jtory appeal stopped the run-
reasonable attempt to provide the victim with notice of the datg ofthe time period under sub. (2). State ex rel. Rabe v. Ferris, 97 Wis. 2d 63, 293
time and place of scheduled court proceedings In a case VoIV c;ﬁgvégl 2193?). lea, the defendant could not raise a speedy trial issue. United
the prosecution of a crime of which he or she is a victim and ag{> G%er?ne?lspss .20 308 (1978). peedy :
changes inhe date, time or place of a scheduled court proceeding
for which the victim has received notice. This subsection does gg1.105 Child victims and witnesses; duty to expedite
apply to a proceeding held before the initial appearance to set gorceedings.  In all criminal and delinquency cases, juvenile
ditions of release under ch. 969. fact—finding hearings under s. 48.31 and juvenile dispositional

(4) If a person is arrested for a crime but the district attornégarings involving a child victim or witness, as defined in s.
decidesot to charge the person with a crime, the district attorn8%0.02, the court and the district attorney shall take appropriate
shall make a reasonable attempt to inform all of the victims of thetion to ensure a speedy trial in order to minimize the length of
act for which the person was arrested that the person will nottimee the child must endure the stress of the child’s involvement in

charged with a crime at that time. the proceeding. In ruling on any motion or other request for a
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delay or continuance of proceedings, the court shall consider &7d.12 Joinder of crimes and of defendants.
give weight to any adverse impact the delay or continuance n{dy JoINDER OF CRIMES. Two or more crimes may be charged in

have on the well-being of a child victim or witness. the same complaint, information or indictment in a separate count
History: 1983 a. 197; 1985 a. 262 s. 8; 1993 a. 98; 1995 a. 77. for each crime if the crimes charged, whether felonies or misde-
meanors, oboth, are of the same or similar character or are based

971.11 Prompt disposition of intrastate detainers. on the same act or transaction or on 2 or more acts or transactions

(1) Whenever the warden or superintendent receives notice ofs@hnected together or constituting parts of a common scheme or
untried criminal case pending in this state against an inmate gfian. When a misdemeanor is joined with a felony, the trial shall
state prison, the warden or superintendent shall, at the requegfeofn the court with jurisdiction to try the felony.

the inmate, send by certified mail a written request to the district(z) JOINDER OF DEFENDANTS. Two or more defendants may be
attorneyfor prompt disposition of the case. The request shall _St%ﬁ‘é;lrged in the same complaint, information or indictment if they
the sentence then being served, the date of parole e"g'b'“ty% alleged to have participated in the same act or transaction or
applicable, or the date of release to extended supervision, {ighe same series of acts or transactions constituting one or more
approximate discharge or conditional release date, and prior d@fimes. Such defendants may be charged in one or more counts
sion relating to parole. If there has been no preliminary examiRggether or separately and all of the defendants need not be
tion onthe pending case, the request shall state whether the inmag ged in each count.

waives such examination, and, if so, shall be accompanied by ?3) RELIEF FROM PREJUDICIAL JOINDER. If it appears that a

written walver.5|gned by th? Inmate. o defendant or the state is prejudiced by a joinder of crimes or of
_(2) If the crime charged is a felony, the district attorney shajkfendants in a complaint, information or indictment or by such
either move to dismiss the pending case or arrange a date forcgjader for trial together, the court may order separate trials of
liminary examination as soon as convenient and notify the wardes\nts, grant a severance of defendants or provide whatever other
or superintendent of the prison thereof, unless such examinaygfief justice requires. The district attorney shall advise the court
has already been held or has been waived. After the prelimingfy to trial if the district attorney intends fo use the statement of
examination or upon waiver thereof, the district attorney shall file cqdefendant which implicates another defendant in the crime

an information, unless it has already been filed, and mail a cofyarged. Thereupon, the judge shall grant a severance as to any
thereof to the warden or superintendent for service on the inmatgech defendant.

The district attorney shall bring the case on for trial within 120 (4) TRIAL TOGETHER OF SEPARATE CHARGES. The court may

days after recgpt of the reguest ,SUbJeCt tos. 971'%0', order 2 or more complaints, informations or indictments to be
(3) If the crime charged is a misdemeanor, the district attorngyed together if the crimes and the defendants, if there is more than

shall either move to dismiss the charge or bring it on for trighe could have been joined in a single complaint, information or

within 90 days after receipt of the request. indictment. The procedure shall be the same as if the prosecution
(4) If the defendant desires to plead guilty or no contest to there under such single complaint, information or indictment.

complaint or to the informatioserved upon him or her, the defen- History: 1993 a. 486.

dant shall notify the district attorney thereof. The district attome@i defendants were charged and the cases consolidated, and one then pleads

shall thereupon arrange for the defendant's arraignment as sgafy, ere s o heed for a severance, ?fg;‘g'f”y if the trial is to the court. Nicholas

as possible and the court may receive the plea and pronoun@gverance is not required if the 2 charges involving a single act or transaction are
judgment_ so inextricably intertwined so as to make proof of one crime impossible without proof
. . . of the other. Holmes v. State, 63 Wis. 2d 389, 217 N.W.2d 657 (1974).

(5) If the defendant wishes to ple_ad _gu"ty to cases pending inpe process of law was not violated, nor did the trial court abuse its discretion, by
more than one county, the several district attorneys involved mylyingthe defendant's motion to sever 3 counts of sex offenses from a count of first=
agree with the defendant and among themselves for all such pHgggge murder. Bailey v. State, 65 Wis. 2d 331, 222 N.W.2d 871 (1974).
to be received in the appropriate court of one of such counties,@ a joint trial on charges of burglary and obstructing éicef while evidence as

; fabrication of an alibi by the defendant was probative as to tilarythe sub-
s. 971.09 shall govern the procedure thereon so far as applicadetial danger that the jury might employ the evidence as affirmative proof of the ele-

; ; B ents of that crime, for which the state was required to introduce separate and inde-
. (6) The prlso_ner Sha" be dellvereq into th_e CUStOdy of the Sh ndent evidence showing guilt beyond a reasonable doubt, required the court to
iff of the county in which the charge is pending for transportatiGiaminister a clear and certain cautionary instruction that the jury should not consider

to the court, and the prisoner shall be retained in that custody idence on the obstructing count as sufficient in itself to find the defendant guilty

; ; : ; : urglary. Peters v. State, 70 Wis. 2d 22, 233 N.W.2d 420 (1975).
ing all proceedings under this section. The sheriff shall return inder was not prejudicial to the defendant moving for severance whaostie

prisoner to the prison upon the completion of the proceedings _@@Cgrejudicial effect of inadmissible hearsay regarding the other defendant was pre-
duringanyadjournments or continuances and between the prelipgmptively cured by instructionState v. Jennaro, 76 Wis. 2d 499, 251 I24\800
inary examination and the trial, except that if the department cefi2’"):

. T . - . . If a codefendant’s antagonistic testimony merely corroborates overwhelming pro-
fies a jail as being suitable to detain the prisoner, Be®may be secytion evidence, refusal to grant severance is not an abuse of discretion. Haldane

detained there until the court disposes of the case. The prisoneiSsate, 85 Wis. 2d 182, 270 N.W.2d 75 (1978).
isti i i indeinder of charges against the defendant was proper when separate acts exhibited
g?elfjtiltngn?ji?tsenggzcjc_)]r_‘t\:\r/]#iﬁesi:\OCLL;TOan he or she receives tégqmevla modus operandi. Francis v. State, 86 Wis. 2d 554, 273 N.W.2d 310 (1979).
A y'_ i . The trial court properly deleted implicating references from a codefendant’s con-
(7) If the district attorney moves to dismiss any pending cafsssionrather than granting the defendant's motion for severance under sub. (3). Pohl

or if it is not brought on for trial within the time specified in subY- State, 96 Wis. 2d 290, 291 N.W.2d 554 (1980).

. . e trial court did not abuse its discretion in denying a severance motion and fail-
(2) or (3) the case shall be dismissed unless the defendantiﬁﬁ% caution the jury against prejudice when 2 counts were joined. State v. Bettinger,

escaped ootherwise prevented the trial, in which case the requasb Wis. 2d 691, 303 N.w.2d 585 (1981).
for disposition of the case shall be deemed withdrawn and of néoinder is not prejudicial when the same evidence would be admissible under s.

: : : : : 4.04 if there were separate trials. State v. Hall, 103 Wis. 2d 125, 307 N.W.2d 289
further legal effect. Nothing in this section prevents a trial aft 9981).

the period specified in sub. (2) or (3) if a trial commenced WithiNThe trial court abused its discretion in denying a motion for severance of codefen-
such period terminates in a mistrial or a new trial is granted. dants’ trials when the movant made an initial showing that his codefendant’s testi-
History: 1983 a. 528; 1989 a. 31; 1993 a. 486; 1995 a. 48; 1997 a. 283. mony would have established his alibi defense and his entire defense was based on
A request for prompt disposition under this section must comply with sub. (1)t|¢1eglr']kg'ersjﬁ;ee\rl‘sifvg') :\L;:s\/\grsc;pz(g %:effv%g‘rmﬁgr?esgv(v?reﬁggn ;gti:fi).by one
grder fo impose on the state the obligation to bring the case to trial within 120 d% endant’s prostitution and the other defendant’s systematic robbing of customers

State v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 (Ct. App. 1996), 96-1680. A
Whether dismissal under sub. (7) is with or without prejudice is within the courté10 refused to pay. State v. King, 120 Wis. 2d 285, 3542d\R42 (Ct. App. 1984).

discretion. State v. Davis, 2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62, 00-0889.Misjoinder was harmless error. State v. Leach, 124 Wis. 2d 648, 370 N.W.2d 240
The responsibility for complying with the sub. (2) 120—day time limit for bringin: 1985). o )

a case to trial cannot be imposed on the defendant. Once the district attorney receivisbe of “the same or similar character” under sub. (1), crimes must be of the same

the request under sub. (1), the responsibility for prompt disposition is placed ontyie, occur over a relatively short time period, and evidence as to each must overlap.

district attorney. The trial court erred when it failed to dismiss the case when #iate v. Hamm, 146 Wis. 2d 130, 430 N.W.2d 584 (Ct. App. 1988).

120-daytime limit was not met. State v. Lewis, 2004 WI App 211, 277 Wis. 2d 446, If an appellate court vacates a conviction on one or more counts when multiple

690 N.W.2d 668, 03—-3191. counts are tried together, the defendant is entitled to a new trial on the remaining
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counts upon showing compelling prejudice arising from evidence introduseg-to (b) If reason to doubt competency arises after the defendant

‘{gg‘é?%g“g}%";"”m& State v. McGuire, 204 Wis. 2d 372, 556 N.W.2d 111 (Ct- ARRs heen hound over for trial after a preliminary examination, or

A violation of sub. (3) does not require a new trial in all cases but is subject to hafter a finding of guilty has been rendered by the jury or made by
less error analysis. State v. King, 205 Wis. 2d 81, 555 N.W.2d 189 (Ct. App. 199b)e court, a probable cause determination shall not be required and

95-3442.
Simultaneousrials of 2 defendants before 2 juries is permissible. An impermiss‘ihe court shall proceed under sub. (2).

ble confession in one case not heard by the jury in that case accomplishes the requirgt) Except as provided in par. (b), the court shall not proceed

ig‘é?’)ag%e_gé%? cases. State v. Avery, 215 Wis. 2d 45, 571 N.W.2d 907 (Ct. ApRder sub. (2) until it has found that it is probable that the defend-

Joinder and severance. 1971 WLR 604. ant committed the offense charged. The finding may be based
upon the complaint or, if the defendant submits an affidavit alleg-

971.13 Competency. (1) No person who lacks substantialing with particularity that the averments of the complaint are

mental capacity to understand the proceedings or assist in hig'sierially false, upon the complaint and the evidence presented
her own defense may be tried, convicted or sentenced for the céind hearing ordered by the court. The defendant may call and
mission of an offense so long as the incapacity endures. cross—examinwitnesses at a hearing under this paragraph but the

(2) A defendant shall not be determined incompetent to prgeurt shall limit the issues and witnesses to those required for

ceed solely because medication has been or is being administ gigrminingprobable cause. Upon a showing by the proponent of
to restore or maintain competency. goodcause under s. 807.13 (2) (c), testimony may be received into

(3) The fact that a defendant is not competent to proceed dii§ '¢c0rd of the hearing by telephone or live audiovisual means.
not preclude any legal objection to the prosecution under s. 971 31'€ (t:rc])urt fr|]nds that_ter\]ny tcharg_e(;gcks prgballale cautshe, ltds?allgls-t
which is susceptible of fair determination prior to trial and withol'>> " ec argg- (‘jN.' ou97p1r 63”1’ |é:e and release the detendan
the personal participation of the defendant. except as provided in s. 971.31 (6).

(4) The fact that a defendant is not competent to proceed doe$2) EXAMINATION. (a) The court shall appoint one or more

not preclude a hearing under s. 968.38 (4) or (5) unless the pt@ba_lminers having the specialized knowledge determined by the

able cause finding required to be made at the hearing cannoFP#]rt to be appropriate to examine and report upon the condition

fairly made without the personal participation of the defendanf! the defendant. If an inpatient examination is determined by the
History: 1981 c. 367; 1997 a. 182; 1999 a. 188. court to be necessary, the defendant may be committed to a suit-

Judicial Council Committee’s Note, 1981Fundamental fairmess preclugeisn- ~ able mental health facility for the examination period specified in

inal prosecution of a defendant who is not mentally competent to exercise his orghgg, (C), which shall be deemed days spent in Custody under s.
gggs(tlltggg;abnd procedural rights. State ex rel. Matalik v. Schubert, 57 Wis. 2d 3. 3.155. Itthe examination is to be conducted by the department

Sub.(1) states the competency standard in conformity with Dusky v. U.S., 362 v health a_nd fam_ily services, the court shall order the indiVidU_Bﬂ
402 (1960) and State ex rel. Haskins v. Dodge County Court, 62 Wis. 2d 250, 26%he facility designated by the department of health and family
(1974). Competency is a judicial rather than a medical determination. Not ever ices
mentally disordered defendant is incompetent; the court must consider the degr v :

impairment in the defendant's capacity to assist counsel and make decisions whicl(am) Notwithsanding par. (a), if the court orders the defendant
counsekannot make for him or her. See Statdarper, 57 Wis. 2d 543 (1973); Nor- : o
wood v.State, 74 Wis. 2d 343 (1976); State v. Albright, 96 Wis. 2d 122 (1980); Pid@ P€ examined by the department or a department facility, the

ens v. State, 96 Wis. 2d 549 (1980). department shall determine where the examination will be con-
Sub. (2) clarifies that a defendant who requires medication to remain compeoicted, who will conduct the examination and whether the

is nevertheless competent; the court may order the defendant to be administered inati ; i i i i
medication for the duration of the criminal proceedings under s. 971.14 (5) (c). éﬂah"natlon will be conducted on an inpatient or outpatient basis.

Sub. (3) is identical to prior s. 971.14 (6). It has been renumbered for better sty SUCh. OUtpatie_n_t examination shall be C.OndUCted in a jail Qr a
tory placement, adjacent to the rule which it clarifies. [Bill 765-A] lockedunit of a facility. In any case under this paragraph in which

. Defer.‘tsiftﬁounsei hfivirgg reason Fg dotl!b;thr‘f %ZT#?%@% of gtdiem Tlﬁ; rainsmk';edepartment determines that an inpatient examination is neces-

e o S a0a N ot v (oagy ions notwiihstanding. State v. JONSON.¢4Ry the 15-day period under par. (c) begins upon the arrival of
A probationer has a right to a competency determination when, during a revocatild@ defendant at the inpatient facility. If an outpatient examination

proceeding, the administrative law judge has reason to doubt the probationer’s cgrbegun by or through the department, and the department later

petence. The determination shall be made by the circuit court in the county of ; ; ; At .
tencing, which shall adhere to ss. 971.13 and 971.14 to the extent practicable. ?&I rmines that an inpatient examination is necessary, the sheriff

ex rel. Vanderbeke v. Endicott, 210 Wis. .2d 502, 563 N.W.2d 883 (1997), 95-098hall transport the defendant to the inpatient facility designated by

There is a higher standard for determining competency to represent oneself tim department, unless the defendant has been released on bail.
for competency to stand trial, based on the defendant’s education, literacy, fluency, .
in English, and any physical or psychological disability that may affect the ability to_(0) If the defendant has been released on bail, the court may
communicate defense. When there is no pre-trial finding of competency to procepdt order an involuntary inpatient examination unless the defend-

and postconviction relief is sought, the court must determine if it can make a m ; i i ; i ;
ingful nunc pro tunc inquiry. If it cannot, or it finds that it can but the defendant w: 1 fails to coo_perate in the examma.tlon or the examiner informs
not competent, a new trial is required. State v. Klessig, 211 Wis. 2d 194, 564 N.WiR@ court that inpatient observation is necessary for an adequate
716 (1997), 95-1938. examination.

A prior mental illness or a mental illness diagnosis made subsequent to the pro-

ceeding in question may create a reason to doubt competency, but neither categor(—C) Inpatient examinations shall be completed and the report
cally creates a reason to doubt competency. State v. Farrell, 226 Wis. 2d 447,gR%xamination filed within 15 days after the examination is

N.W.2d 64 (Ct. App. 1999), 98-1179. - . . . .
It is entirely reasonable that a competency examination designed to addregsrqered or as specified in par. (am), whichever is applicable,

defendant'sbility to understand the proceedings and assist counsel may also addestess, for good cause, the facility or examiner appointed by the

issues of future dangerousness, which a court may reasonably consider when gaggigt cannot complete the examination within this period and
tlhfzf‘gii {,"vis?‘g?i'ig’f‘g‘fgti? od 20, doieee State v. Slagoski, 2001 WI £Rp jests an extension. In that case, the court may allow one

A judge who carefully considered the transcribed record and her recollection d¢5—dayextension of the examination period. Outpatient examina-

previous proceeding involving the defendant, did not impermissibly testify. Thefigng shall be completed and the report of examination filed within
Is no substantive difference between a judge’s observation of a defendant’s dem

eqnor LT

at the time of a competency hearing and the judge’s observations of the defendagbadays after the examination is ordered.

an earlier proceeding. Both may be probative. State v. Meeks, 2002 WI App 65, 25 inati

Wis. 2d 361, 643 N.W.2d 526, 01-0263. Reversed on other grounds. 2003 WI 1041(d). If the C.Ourt orders t.hat the examlnatlpn be_conducted On.an

263 Wis. 2d 794, 666 N.W.2d 859, 01-0263. INpatient basis, the sheriff of the county in which the court is
Counsel'gestimony on opinions, perceptions, and impressions of a former clieniscated shall transport any defendant not free on bail to the

competencyiolated the attorney—client privilege and should not have been revea| i i ithi ; ; ;

without the consent of the former client. State v. Meeks, 2003 WI 104, 263 V\ﬁs.i%%ammmg facility within a reasonable time after th_e _exe_lm_lnatlon

794, 666 N.W.2d 859, 01-0263. is ordered and shall transport the defendant to the jail within a rea-

sonable time after the sheriff and county department of commu-
971.14 Competency proceedings. (1) PROCEEDINGS. (a) nity programs of the county in which the court is located receive

The court shall proceed under this section whenever there is meatice from the examining facility that the examination has been

son to doubt a defendant’s competency to proceed. completed.
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(e) The examiner shall personally observe and examine trearingthe judge shall ask the defendant whether he or she claims
defendant and shall have access to his or her past or present tie@déte competent or incompetent. If the defendant stands mute or
ment records, as defined under s. 51.30 (1) (b). claims to be incompetent, the defendant shall be found incompe-

(f) A defendant ordered to undergo examination under this sé@At unless the state proves by the greater weight of the credible
tion may receive voluntary treatment appropriate to his or heyidence that the defendant is competent. If the defendant claims
medical needs. The defendant may refuse medication and tr&&de competent, the defendant shall be found competent unless
ment except in a situation where the medication or treatmenthg state proves by evidence that is clear and convincing that the
necessary to prevent physical harm to the defendant or othergefendant is incompetent. If the defendant is found incompetent

(g) The defendant may be examined for competency purpo%g if the state proves by evidence that is clear and convincing that
at any stage of the competency proceedings by physicians or othé efendant is not competent to refuse medication or treatment,
experts chosen by the defendant or by the district attorney, er the standard specified in sub. (3) (dm), the court shall make
03]

shall bepermitted reasonable access to the defendant for purp termination without a jury and issue an order that the defend-
of the examination. ant is not competent to refuse medication or treatment for the

efendant’'s mental condition and that whoever administers the

(3) RePoRT. The examiner shall submit to the court a writteﬁh P -
; ; o edication or treatment to the defendant shall observe appropri-
report which shall include all of the following: ate medical standards.

a) A description of the nature of the examination and an iden- . .
tific(azion of thpe persons interviewed, the specific records (c) If the court determines that the defendant is competent, the

reviewed and any tests administered to the defendant. criminal proceeding shaII. be resumed. .
(b) The clinical findings of the examiner (d) If the court determines that the defendant is not competent

and not likely to become competent within the time period pro-

(c) The examiner’s opinion regarding the defendant's presq;%ed in sub. (5) (a), the proceedings shall be suspended and the

mental capacity to understand the proceedings and assist in hig&$5ndant released except as provided in sub. (6) (b)
her defense. ' ) ;

9 If th . s that the defendant lack (5) CommiTMENT. (a) If the court determines that the defend-
(d) € examiner reports that the defeénaant 1acks Comp: is ot competent but is likely to become competent within the
tency, the examiner’s opinion regarding the likelihood that t)&\ré

- k iod specified in this paragraph if provided with appropriate
defendant, if provided treatment, may be restored to competefjeymentthe court shall suspend the proceedings and commit the

within the time period permitted under sub. (5) (a). _ defendant to the custody of the department of health and family
(dm) If sufficient information is available to the examiner t@ervices for placement in an appropriasitution for a period of
reach an opinion, the examiner’s opinion on whether the defefighe not to exceed 12 months, or the maximum sentence specified
ant needs medication or treatment and whether the defendamgishe most serious offense with which the defendant is charged,
not competent to refuse medication or treatment. The defendgRjchever is less. Days spent in commitment under this para-
is not competent to refuse medication or treatment if, becausgy{ph are considered days spent in custody under s. 973.155.
:jneenéﬁ:jémssén3e;ffé?ptﬂ]fQ?Jaﬂ'tsaaggtﬁ{nglﬁﬁgﬂfgt;regrgg ran) If thedefendant is not subject to a court order determining
altgrnatives io accepting the artiCl?Iar medication or trgeatm{ efendant to be not competent to refuse medication or treat-
i o dri tﬁ g fp phuer  the Tollowing is fhent for the defendant's mental condition and if the treatment
avebeen explained lo the detendant, on€ of the following 1S rl‘I’S(:ility determines that the defendant should be subject to such a
1. The defendant is incapable of expressing an understanqiggrt order, the treatment facility may file with the court with
of the advantages and disadvantages of accepting medicatioRdifce to the counsel for the defendant, the defendant and the dis-
treatment and the alternatives. trict attorney, a motion for a hearing, under the standard specified
2. The defendant is substantially incapable of applying &nsub. (3) (dm), on whether the defendant is not competent to
understanding of the advantages, disadvantages and alternati¥k&e medication or treatment. A report on which the motion is
to his or her mental illness, developmental disability, alcoholispased shall accompany the motion and notice of motion and shall
or drug dependence in order to make an informed choice asniglude astatement signed by a licensed physician that asserts that
whether to accept or refuse medication or treatment. the defendant needs medication or treatment and that the defend-
(e) The facts and reasoning, in reasonable detail, upon whictt is not competent to refuse medication or treatment, based on
the findings and opinions under pars. (b) to (dm) are based. an examination of the defendant by a licensed physician. Within
(4) HearING. (a) The court shall cause copies of the report &) days after a motion is filed under this paragraph, the court shall,
be delivered forthwith to the district attorney and the defenggderthe procedures and standards specified in sub. (4) (b), deter-
counsel, or thelefendant personally if not represented by counséline the defendant's competency to refuse medication or treat-
Uponthe request of the sheriff or jailer charged with care and cdient for the defendant's mental condition. At the request of the
trol of the jail in which thelefendant is being held pending or durdefendant, the defendant's counsel or the district attorney, the
ing a trial or sentencing proceeding, the court shall cause a cHg@ringmay be postponed, but in no case may the postponed hear-
of the report to be delivered to the sheriff or jailer. The sheriff 89 be held more than 20 days after a motion is filed under this
jailer may provide a copy of the report to the person who is resp@@ragraph.
sible for maintaining medical records for inmates of the jail, or to (b) The defendant shall be periodically reexamined by the
a nurse licensed under ch. 441, or to a physician or physician aggisttment facility. Written reports of examination shall be fur-
tant licensed under subch. Il of ch. 448 who is a health care pnshed to the court 3 months after commitment, 6 months after
vider for the defendant or who is responsible for providing healtlommitment, 9 months after commitment and within 30 days
care services to inmates of the jail. The report shall not be othanior to the expiration of commitment. Each report shall indicate
wise disclosed prior to the hearing under this subsection. either that the defendant has become competent, that the defend-
(b) If the district attorney, the defendant and defense coundgf remains incompetent but that attainment of competency is
waive their respective opportunities to present other evidenceligly within the remaining commitmemperiod, or that the defen-
the issue, the court shall promptly determine the defendant’s céfant has not made such progress that attainment of competency is
petencyand, if at issue, competency to refuse medication or trebi¢ely within the remaining commitment period. Any report indi-
ment for the defendant’s mental condition on the basis of tBatingsuch a lack of siitient progress shall include the examin-
report filed under sub. (3) or (5). In the absence of these waivéiss opinion regarding whether the defendant is mentally ill, alco-
the court shall hold an evidentiary hearing on the issue. UpoRdic, drug dependent, developmentally disabled or infirm
showing by the proponent of good cause under s. 807.13 (2) k®cause of aging or other like incapacities.
testimony may be received into the record of the hearing by tele-(c) Upon receiving a report under par. (b), the court shall pro-
phone or live audiovisual means. At the commencement of tteedunder sub. (4). If the court determines that the defendant has
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become competent, the defendant shall be discharged from cemaewith State v. McKnight, 65 Wis. 2d 583 (1974). “Reason to doubt” may be raised

f . : a motion setting forth the grounds for belief that a defendant lacks competency,
mitment and the criminal proceeding shall be resumed. If t the evidence presented in the proceedings or by the defendant’s colloquies with

court determines that the defendant is making sufficient progre@ssjudge or courtroom demeanor. In some cases an evidentiary hearing may be
toward becoming competent, the commitment shall continue. appropriate t@ssist the court in deciding whether to order an examination under sub.
. T . . . Even when neither party moves the court to order a competency inquiry, the court

(d) If the defendant is receiving medication the court mayay be required by due process to so inquire where the evidence raises a sufficient

make appropriate orders for the continued administration of tipeibt. Pate vRobinson, 383 U.S. 375, 387 (1966); Drope v. Missouri, 420 U.S. 162

o S Q%S).
medication in order to maintain the competence of the defend e Wisconsin supreme court has held that a defendant may not be ordered to

for the duration of the proceedings. If a.defendam Who has bggfikrgo a competency inquiry unless the court has found probable cause to believe
restored to competency thereafter again becomes incompetengy she is guilty of thefese chaged. State v. McCredden, 33 Wis. 2d 661 (1967).

i i i ere this requirement has not been satisfied through a preliminary examination or
the maximum commitment perlod under par. (a) shall be dict or finding of guilt prior to the time the competency issue is raised, a special

months minus the days spent in previous commitments thiger probable cause determination is required. Subsection (1) (b) allows that determina-
subsection, or 12 months, whichever is less. tion to bemade from the allegations in the criminal complaint without an evidentiary

hearing unless the defendant submits a particularized affidavit alleging that aver-

(6) DISCHARGE; CIVIL PROCEEDINGS. (@) If the court deter- ments'in the criminal complaint are materially false. Where a hearing is held, the

minesthat it is unlikely that the defendant will become competeisbue is limited to probable cause and hearsay evidence may be admitted. See s.
within the remaining' commitment period, it shall discharge tfé1-01 (4) (©).

. . b. (2) (a) requires the court to appoint one or more qualified examiners to
defendant from the commitment and release him or her, excep&é#linethe defendant when there is reason to doubt his aohgpetency. Although

provided in par. (b). The court may order the defendant to apptarior statute required the appointment of a physician, this section allows the court

in court at specified intervals for redetermination of his or hﬁappoint examiners without medical degrees, if their particular qualifications enable
t t d em to form expert opinions regarding the defendant’s competency.
competency 10 proceed. Sub. (2) (b), (c) and (d) is intended to limit the defendant’s stay at the examining
(b) When the court discharges a defendant from commitmégwility to that period necessary for examination purposes. In many cases, it is pos-

: : le for an adequate examination to be made without institutional commitment,
under par. (a)’ It may order that the defendant be taken imm editing the commencement of treatment of the incompetent defendant. Fosdal,

ate_ly into CUStOdy_ by a |aW ef_’lforcement official and prom_ptf};he Contributions and Limitations of Psychiatric Testimony, 50 Wis. Bar Bulletin,
delivered to a facility specified in s. 51.(%, an approved public No. 4, pp. 31-33 (April 1977).

ili i H b.(2) (e) clarifies the examiner’s right of access to the defendant’s past or present
treatment facility under s. 51.45 (2) (c), or an appropriate medigafub(2) Ee)cord'sj s e examiners right of access 1o the. past or p

or protective placement facility. Thereafter, detention of theg, (2) (f) clarifies that a defendant on examination status may receive voluntary
defendant shall be governed by s. 51.15, 51.45 (11), or 55.135easnent but, until committed under sub. (5), may not be involuntarily treated or

appropriate. The district atney or corporation counsel may premedicated unless necessary fordatety of the defendant or others. See s. 51.61 (1)
pare a statement meeting the requirements of s. 51.15 (4) orgg‘g)’ (tyand ().

. .. \\3ub. (2) (g), like prior s. 971.14 (7), permits examination of the defendant by an
51.45 (13) (a), or 55.135 based on the allegations of the crimigglert of his or her choosing. It also allows access to the defendant by examiners

complaint and the evidence in the case. This statement shal$digsted by the prosecution at any stage of the competency proceedings.

i i ili H i v/ Sub. (3) requires the examiner to render an opinion regarding the probability of
given tothe director of the facility to which the defendant is deIIVtimely restoration to competency, to assist the court in determining whether an incom-

ered and filed with the branch of circuit court assigned to exercpsgent defendant should be committed for treatment. Incompetency commitments
criminal jurisdiction in the county in which the criminal chargegay not exceed the reasonable time necessary to determine whether there is a sub-

; B ] ; ; ntial probability that the defendant will attain competency in the foreseeable
are pendlng, where it shall suffice, without corroboration by ot re: Jackson v. Indiana, 406 U.S. 715, 738 (1972). The new statute also requires

petitioners, asa petition fOI'_Commitment under s. 51.20 or 51; fioreport to include the facts and reasoning which underlie the examiner’s clinical
(13) or a petition for protective placement under s. 55.075. Tfifglings and opinion on competency.

i i ire i i Sub. (4) is based upon prior s. 971.14 (4). The revision emphasizes that the deter-
seqtlon does nOt I‘E‘_Stl’l_Ct the power of the branch of circuit COU”H ation of competency is a judicial matter. State ex rel. Haskins v. Dodge County
which the petition is filed to transfer the matter to the branch @éurt, 62 vis. 2d 250 (1974). “The standard of proof specified in State ex rel. Matalik
circuit court assigned to exercise jurisdiction under ch. 51 in tihechubert, 57 Wis. 2d 315 (1973) has been changed to conform to the “clear and

county. Days spent in commitment or protective placement pﬁ‘ig"igg;‘gg)e[‘gﬂfggz"lsé%’}d&;g ofs. g;.)].zo (13) (e) and Addington v. Texas, 441 U.S.

suantto a petition under this paragraph shall not be deemed dayy (s) requires, in accordance with Jackson v. Indiana, 406 U.S. 715 (1972), that

spent in custody under s. 973.155. competency commitments be justified by the defendant’s continued progress toward
. . oming competent within a reasonable time. The maximum commitment period

) (c) If a person is committed under s. 51.20 pursuant to a péféstablished at 18 months, in accordance with State ex rel. Haskins v. Dodge County

tion under par. (b), the county department under s. 51.42 or 51.4384rt, 62 \is. 2d 250 (1974) and other data. If a defendant becomes competent while

to whose care and Custody the person is committed shall notify mitted for treatment and later becomes incompetent, further commitment is per-
jtted but in no event may the cumulated commitment periods exceed 24 months or

g . T i
court which discharged the person under par. (a), the district at&]?é'maximum sentence for the offense with which the defendant is charged, which-
ney for the county in which that court is located and the persorisr is less. State ex rel. Deisinger v. Treffert, 85 Wis. 2d 257, 270 N.W.2d 402

attorney ofrecord in the prior criminal proceeding at least 14 days/8)-
y P P 9 )9 Sub. (6) clarifies the procedures for transition to civil commitment, alcoholism

p”or to tranSfe”'”_Q or d'SCharg'ng the defen_dant from an_ in “ffEatment or protective placement when the competency commitment has not been,
tient treatment facility and at least 14 days prior to the expirations not likely to be, successful in restoring the defendant to competency. The new

of the order of commitment or any subsequent consecutive orgttuterequires the defense counsel, district attorney and criminal court to be notified
whenthe defendant is discharged from civil commitment, in order that a redetermina-

unlessthe county department or the department of health and fajgly of competency may be ordered at that stage. State ex rel. Porter v. Wolke, 80 Wis.
ily services has applied for an extension. 2d 197, 297 N.W.2d 881 (1977). The procedures specified in sub. (6) are not intended
. . e the exclusive means of initiating civil commitment proceedings against such
(d) Counsel who have received notice under par. (c) or Wﬁsﬂons. See, e.g., In Matter of Haskins, 101 Wis. 2d 176 (Ct. App. 1980). [BIill
otherwise obtain information that a defendant discharged undes-A] A _
par. (a) may have become competent may move the court to ordétglct'a' IC?IU”C_" Note. 19901Re fngﬁndmﬁ_mpf (1) (¢)] The tMCCf%j]de'} he(?“'(‘jgf
PR stantially similar in purpose to the preliminary examination. The standard for
that the defendant undergo a competency (—_:xamlnatlon under gm#'rssion of telephone testimony should be the same in either proceeding.
(2). Ifthe court so orders, a report shall be filed under sub. (3) angke amendment of (4) (b)] The standard for admission of telephone testimony at
a hearing held under sub. (4). If the court determines that th@mpetency hearing is the same as that for a preliminary examination. See s. 970.03

; o ; 3) and NOTE thereto. [Re Order «ff:1-91]
defendant Igompetent, the criminal proceedlng shall be resum elegislature intended by the reference to s. 973.155 in sub. (5) (a) that good time

If the court determines that the defendant is not competent, it sbaliit be accorded persons committed as incompetent to stand trial. State v. Moore,
release him or her but may impose such reasonable nonmonetaryvis. 2d 491, 481 N.W.2d 633 (1992).
iti i i igA competency hearing may be waived by defense counsel without affirmative
E’?chlgggfnzs V\;:Icl)l pc'j’ggg\t/é?evsﬁglﬁe?n?hgnaggéme gﬁggeanu(jeg%saent of the defendant. State v. Guck, 176 Wis. 2d 845, 500 N.W.2d 910 (1993).
Y p a hestate bears the burden of proving competency when put at issue by the defend-
becomes competent. ant. A defendant shall not be subject to a criminal trial when the state fails to prove
History: 1981 c. 367; 1985 a. 29, 176; Sup. Ct. Order, 141 Wis. 2d xiii (198pmpetence by the greater weight of the credible evidence. A trial court’s compe-
1987 a. 85403; 1989 a. 31, 107; Sup. Ct. Order, 158 Wis. 2d xvii (1990); 1991 a. 3gncy determination should be reversed only when clearly erroneous. State v. Gar-

1995 a. 27 s. 9126 (19); 1995 a. 268; 1997 a. 252; 2001 a. 16; 2003 a. 122; 20488.207 Wis. 2d 214, 558 N.W.2d 626 (1997), 94-1817. See also State v. Byrge,
264. 2000 WI 101, 237 Wis. 2d 197, 614 N.W.2d 477, 97-3217.

Judicial Council Committee’s Note, 1981Sub. (1) (a) does not require the court A probationer has a right to a competency determination when, during a revocation
to honor every request for an examination. The intent of sub. (1) (a) is to avoid unpeoeeeding, the administrative law judge has reason to doubt the probationer’s com-
essary examinations by clarifying the threshold for a competency inquiry in accopgtence. The determination shall be made by the circuit court in the county of sen-
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tencing, which shall adhere to ss. 971.13 and 971.14 to the extent practicable. $fateombination thereof, to examine the defendant and to testify at

ex rel. Vanderbeke v. Endicott, 210 Wis. 2d 502, 563 N.W.2d 883 (1997), 95-09 : : i i
The burden of proof under sub. (4) (b), when a defendant claims to be compe! trial. The compensation of the phyS|C|ans or psyChOIOQ'StS

does not violate equal protection guarantees. It balances the fundamental righgall be fixed by the court and paid by the county upon the order
not being tried when incompetent and of not having liberty denied because of incEﬁ-the court as part of the costs of the action. The receipt by any

petence. @te v. Vénta, 224 Wis. 2d 679, 592 N.W.2d 645 (Ct. App. 1999), 98-031 ) . ; :
When a competency examination was ordered, but never occurred, the time li RB’S'C'a” or psychologist summoned under this section of any

under sub. (2) did not begin to run and no violation occurred. State ex rel. Hageédther compensation than that so fixedhmy court and paid by the

Marten, 226 Wis. 2d 687, 594 N.W.2d 791 (1999), 97-3841. i
If the court determines under sub. (4) (d) that the defendant is not competentCo nty, or the offer or promise by any person to pay such other

not likely to become competent within 12 months, the proceedings shall be susper&% pensation, is Unla"\_’fu' and puniShable as contempt O_f court.
and the defendant may be civilly committed under sub. (6) (a) as well as sub. (6) The fact that the physician or psychologist has been appointed by

When gprosecutor was subsequently notified that the defendant was not an apprgpyi f ]
ate candidate for civil commitment because he was not mentally retarded, the (stgﬁe court shall be made known to the jury and the physician or

wasauthorized to request for reevaluation under sub. (6) (d). State v. Carey, 20043&Ychologist shall be subject to cross—examination by both par-

App 83, 272 Wis. 2d 697, 679 N.W.2d 910, 03-1578. ties.
19\é\/2|?consms new competency to stand trial statute. Fosdal and Fullin. WBB Oct. (3) Not less than 10 days before trial, or at any other time that
The insanity defense: Ready for reform? Fullin. WBB Dec. 1982. the court directs, any physician or psychologist appointed under

sub. (2) shall file a report of his or her examination of the defend-
971.15 Mental responsibility of defendant. (1) A person ant with the judge, who shall cause copies to be transmitted to the
is not responsible for criminal conduct if at the time of such codistrict attorney and to counsel for the defendant. The contents of
duct as a result of mental disease or defect the person lacked gubreport shall be confidential until the physician or psychologist
stantialcapacity either to appreciate the wrongfulness of his or Heas testified or at the completion of the trial. The report shall con-
conduct or conform his or her conduct to the requirements of laain an @inion regarding the ability of the defendant to appreciate
(2) As used in this chapter, the terms “mental disease ®€ wrongfulness of the defendant's conduct or to conform the
defect” do not include an abnormality manifested only byefendant'sonduct with the requirements of law at the time of the
repeated criminal or otherwise antisocial conduct. commission of the criminal offense charged and, if sufficient

(3) Mental disease or defect excluding responsibility is 4Rformation is available to the physician or psychologist to reach

affirmative defense which the defendant must establish to a r83-OPinion, his or her opinion on whether the defendant needs

sonable certainty by the greater weight of the credible evidenfégdication or treatment and whether the defendant is not compe-
History: 1993 a. 486. tent to refuse medication or treatment. The defendant is not com-

Itis not a violation of due process to put the burden of the affirmative defensd®t€nt to refuse medication or treatment if, because of mental ill-
mental disease or defect on the defendant. State v. Hebard, 50 Wis. 2d 408,r84s, developmental disability, alcoholism or drug dependence,
N-12d 156 (1971) y . and after the advantages and disadvantages of and alternatives to

sychomotor epilepsy may be legally classified as a mental disease or defect. . . . .
Sprague v. State, 52 Wis. 2d 89, 187 N.W.2d 784 (1971). accepting the particular medication or treatment have been

Thestate does not have to produce evidence contradicting an insanity defense. exglained to the defendant, one of the following is true:

burden is orthe defendant. Gibson v. State, 55 Wis. 2d 110, 197 N.W.2d 813 (1972). i : :
A voluntarily drugged condition is not a form of insanity that can constitute a men; (a) The defendant is |rjcapable of expressing f"‘” underSta.ndmg
tal defect or disease. Medical testimony can not be used both on the issue of gUiltshe advantages and disadvantages of accepting medication or

prove lack of intent and also to prove insanity. Gibson v. State, 55 Wis. 2d 110, t&¥atment and the alternatives.

N.W.2d 813 (1972). . . . .
The legislature, in enacting the ALI Institute definition of insanity as this section, (b) The_defendant IS SUbStan“al_ly mcapable of applylng qn
deliberately and positively excluded “antisocial conduct” from the statutory defili¥nderstanding of the advantages, disadvantages and alternatives

Efé‘ﬁf)“mema' disease or defectSimpson v. State, 62 Wis. 2d 605, 215 NWM35 o his or her mental illness, developmental disability, alcoholism
: B%Eydrug dependence in order to make an informed choice as to

The jury was not obliged to accept the testimony of 2 medical witnesses, altho . .
the state did not present medical testimony, because it was the jury’s responsidifijether to accept or refuse medication or treatment.

o determine the weiant ;gg;’a‘g?ﬂi)ty of the medical testimony. Pautz v. State, 64(4) |f the defendant wishes to be examined by a physician,
Voluntary intoxication instructions were proper when the defendant, sufferirl%iy(:hOlc’g'St qother expert of his or her own choice, the examiner
from a non-temporary pre—psychotic condition, precipitated a temporary psych@laall be permitted to have reasonable access to the defendant for

state byvoluntaly intoxication. State v. Kolisnitschenko, 84 Wis. 2d 492, 267 Nw%e purposes of examlnatlon NO testlmony regardlng the mental
321 (1978). b : ; e
Thecourt properly directed the verdict against the defendant on the issue of meﬁgndltlon (,)f the defenqant shall be received from a physician,
disease or defect. State v. Leach, 124 Wis. 2d 648, 370 N.w.2d 240 (1985). psychologist oexpert witness summoned by the defendant unless
Use of expert evidence of personality dysfunction in the guilt phase of a crimimedt less than 15 days before trial a report of the examination has
al isdiscussedState v. Morgan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App- 199%eentransmitted to the district attorney and unless the prosecution
When a defendant requests an 11th-hour change to a not guilty by reason of mB@&@ been afforded an opportunity to examine and observe the
disease,otr defﬁgt plea, tflebdefend?fnt thls thefburden of sh,owirtlﬁ whly the tttharfdefendant if the opportunity has been seasonably demanded. The
appropriate. There must be an offer of proof encompassing the elements o s ; _
defense and a showing of why tHegowas not entered earlier. Stat®swald, 2000 fi fy %T?%’hsaltj vanoensg Eﬁzﬁlzf)itnéir\)/seytcehsﬁ:(r?(ﬁyoﬂ rsn)ltehsesr ﬁ)é?leensfsotﬁneasn
WI App 3, 232 Wis. 2_d 103, 606 N.W.2d 238, 97-1219. . )
A court is not required to conduct an on-the-record colloquy with respect tq] & days before trial a written report of his or her examination of

defendant'slesire to abandon a not guilty by reason of mental disease or defect :
Only fundamental constitutionaghts warrant this special protection and such a plgg‘"% defendant has been transmitted to counsel for the defendant.

falls outside the realm of fundamental rights. State v. Francis, 2005 WI App 161, 285(5) If a physician, psychologist or other expert who has
W'.?hgdpgfvt'rf)?lth’\'e"sggh?;ﬁ'co:;cﬁ? Halleck, 53 MLR 229. examined the defendant testifies concerning the defendaer's
Theinsanity defense: Conceptual confusion and the erosion of fairness. MacBEﬁl, condition, he or she shall be. pe(mltteq to make a State,mem as
67 MLR 1 (1983). to the nature of his or her examination, his or her diagnosis of the
Evidence of diminished capacity inadmissible to show lack of intent. 1976 WhRental condition of the defendant at the time of the commission
623. of the offense charged, his or her opinion as to the ability of the
P ; . defendant to appreciate the wrongfulness of the defendant’s con-
971'16‘, Exa.n?lna:tlon of defendqnt. . (1) .In this section: duct or to conf%?m to the require?nents of law and, if sufficient
(a) “Physician” has the meaning given in s. 448.01 (5).  information is available to the physician, psychologist or expert
(b) “Psychologist” means a person holding a valid licensg reach an opinion, his or her opinion on whether the defendant
under s. 455.04. needs medication or treatment and whether the defendant is not
(2) If the defendant has entered a plea of not guilty by reascompetent to refuse medication or treatment for the defendant’s
of mental disease or defect or there is reason to believe that menthtalcondition. Estimony concerning the defendant’s need for
disease or defect of the defendant will otherwise become an isswelication or treatment and competence to refuse medication or
in the case, the court may appoint at least one physician or at lg@sttmenimay not be presented before the jury that is determining
one psychologist, but not more than 3 physicians or psychologists ability of the defendant to appreciate the wrongfulness of his
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or her conduct or to conform his or her conduct with the require- (b) If a defendant is found not guilty by reason of mental dis-
ments of law at the time of tlkemmission of the criminal ffhse ease odefect, the court shall enter a judgment of not guilty by rea-
charged. The physician, psychologist or other expert shall be gy of mental disease or defect. The court shall thereupon proceed
mitted to make an explanation reasonably serving to clarify hisworder s971.17. A judgment entered under this paragraph is inter-
her diagnosis and opinion and may be cross—examined as to lanytory to the commitment order entered under s. 971.17 and
matterbearing on his or her competency or credibility or the valideviewable upon appeal therefrom.

ity of his or her diagnosis or opinion. History: 1987 a. 86; 1989 a. 31, 334; 1995 a. 27 s. 9126 (19); Sup. Ct. Order No.

. . . . . 6-08, 207 Wis. 2d xv (1997).
(6) NOthmg in this section shall require the attendance at t%%udicial Council Note, 1987:Wisconsin presently requires each element of the

trial of any physician, psychologist or other expert witness for aayme (including any mental element) to be proven before evidence is taken on the

purpose other than the giving of his or her testimony plea of not guilty by reason of mental disease or defect. This statute provides for the
! - . - . ’ procedural bifurcation of the pleas of not guilty and not guilty by reason of mental
History: 1989 a. 31, 359; 1991 a. 39; 1995 a. 268; 2005 a. 244. disease or defect, in order that evidence presented on the latter issue not prejudice

Denying the defendant's motion for a directed verdict after the defendant’s sarjBtermination ofhe former. State ex rel. LaFollette v. Raskin, 34 Wis. 2d 607 (1976).
witnesses had testified and the state had rested, then allowing 3 witnesses appoin legal effect of a finding of not guilty by reason of mental disease or defect is

by the court to testify, was not an abuse of discretion. State v. Bergenthal, 47 Wliﬁt the court must commit the defendant to the custod
y of the department of health
2d 668, 178 N.W.2d 16 (1970). and social services under s. 971.17.

The rules stated iBergenthalapply to a trial to the court. Lewis v. State, 57 Wis. Sub. (2) allows a five-sixths verdict on the ;
. plea of not guilty by reason of mental
2d 469, 204 N.w.2d 527 (1973). disease or defect. [87 Act 86]

It was not error to allow a psychiatrist to express an opinion that no psychiatristhe decision to withdraw a not guilty by reason of mental defect plea belongs to

could form an opinion as to the defendant's legal sanity because of unknown V@i defendant, not counsel. State v. Byrge, 225 Wis. 2d 702, 594 N.W.2d 388 (Ct.
ables. Kemp v. State, 61 Wis. 2d 125, 211 N.W.2d 793 (1973). App. 1999), 97-3217. ' '

“Mental condition” under sub. (3) refers to the defense of mental disease or defecGection 972.01 (1), which reiges state consent to the waiver of a jury in a criminal
not to an intoxication defense. Loveday v. State, 74 Wis. 2d 503, 247 N.W.2d 144, applies when a defendant seeks to waive a jury in the responsibility phase of a
(1976). bifurcated trial. The state has a legitimate interest in having the decision of mental

An indigent defendant is constitutionally entitled to an examining physician, @sponsibility decided by a jury. State v. Murdock, 2000 WI App 170, 238 Wis. 2d
state expense, when mental status is an issue, but this statute is not the vehicle 80at617 N.W.2d 175, 99-0566.
isfy this right. State v. Burdick, 166 Wis. 2d 785, 480 N.W.2d 528 (Ct. App. 1992). A directed verdict against a criminal defendant on the issue of insanity was consti-

tutional. Leach v. Kolb, 911 F.2d 1249 (1990).
i i i - A defendant can only be found not guilty by reason of mental disease or defect after
971.165 Trial Qf actions upon plea of not gu”ty by rea admitting to the criminal conduct or being found guilty. While the decision made in
son of mental disease or defect. (1) If a defendant couples the responsibility phase is not criminal in nature, the mental responsibility phase

a plea of not guilty with a plea of not guilty by reason of mentaimains a part of the criminal case in general, and the defendant is entitled to invoke
disease or defect: the 5th amendment at the mental responsibility phase without penalty. State v. Lan-
. . . . genbach, 2001 WI App 222, 247 Wis. 2d 933, 634 N.W.2d 916, 01-0851.

(a) There shall be a separation of the issues with a sequentiaie trial court's wholesale exclusion of the defendant's proffered expert and lay
order ofproof in a continuous trial. The plea of not guilty shall bstimony regarding post-traumatic stress disorder from the guilt phase of a murder
d . " . - tfial did not violate the defendant’s right to present a defense and to testify on her own

eterminedirst and the plea of not guilty by reason of mental digsehalf. Morgan v. Krenke, 232 F.3d 562 (2000).
ease or defect shall be determined second. Restricting the admission of psychiatric testimony on a defendant’s mental state:

(b) If the plea of not guilty is tried to a jury, the jury shall bd/isconsin’s Steele curtain. 1981 WLR 733.

informed of the 2 pleas and that a verdict will be taken upon ? . .
: : : : 1.17 Commitment of persons found not guilty by
plea of not guilty before the introduction of evidence on the pl son of mental disease or mental defect. (1) Commir-

of not guilty by reason of mental disease or defect. No verdict NT PERIOD. (a) Felonies committed before July 30, 2002.

.tSfOI'SrSt plea may be valid or received unless agreed to by cept aprovided in par. (c), when a defendant is found not guilty
J ' . . . by reason of mental disease or mental defect of a felony com-

(c) If both pleas are tried to a jury, that jury shall be the Sa“?\%,itted before July 30, 2002, the court shall commit the person to
except that: . o , ~the department of health and family services for a specified period
1. If one or more jurors who participated in determining theot exceeding two—thirds of the maximum term of imprisonment
first plea become unable to serve, the remaining jurors shall detR&t could be imposed against an offender convicted of the same
mine the 2nd plea. felony, including imprisonment authorized by any applicakle-

2. If the jury is discharged prior to reaching a verdict on tlaty enhancement statutes, subject to the credit provisions of s.
2nd plea, the defendant shall not solely on that account be entié8.155.
to a redetermination of the first plea and a different jury may be (b) Felonies committed on or after July 30, 20@xcept as
selected to determine the 2nd plea only. provided in par(c), when a defendant is found not guilty by reason

3. If an appellate court reverses a judgment as to the 2nd miéaental disease or mental defect of a felony committed on or
but not as to the first plea and remands for further proceedingsafter July 30, 2002, the court shall commit the person to the depart-
if the trial court vacates the judgment as to the 2nd plea but notveent of health and family services for a specified period not
to the first plea, the 2nd plea may be determined byeeift jury exceeding the maximum term of confinement in prison that could
selected for this purpose. be imposed on an offender convicted of the same felony, plus

(d) If the defendant is found not guilty, the court shall enterifaprisonment authorized by any applicable penalty enhancement
judgment of acquittal and discharge the defendant. If the defeftatutes, subject to the credit provisions of s. 973.155.
ant is found guilty, the court shall withhold entry of judgment (c) Felonies punishable by life imprisonmerita defendant
pending determination of the 2nd plea. is found not guilty by reason of mental disease or mental defect of

(2) If the plea of not guilty by reason of mental disease @felony that is punishable by life imprisonment, the commitment
defect igtried to a jury, the court shall inform the jury that tHfeef ~ Period specified by the court may be life, subject to termination
of a verdict of not guilty by reason of mental disease or defectigder sub. (5).
that, in lieu of criminal sentence or probation, the defendant will (d) Misdemeanors.When a defendant is found not guilty by
be committed to the custody of the department of health and faeason of mental disease or mental defect of a misdemeanor, the
ily services and will be placed in an appropriate institution unlessurtshall commit the person to the department of health and fam-
the court determines that the defendant would not pose a darilyeservices for a specified period not exceeding two-thirds of the
to himself or herself or to others if released under conditionsaximum term ofrnprisonment that could be imposed against an
ordered bhythe court. No verdict on the plea of not guilty by reasasffenderconvicted of the same misdemeanor, including imprison-
of mental disease or defect may be valid or received unless agreedt authorized by any applicable penalty enhancement statutes,
to by at least five—sixths of the jurors. subject to the credit provisions of s. 973.155.

(3) (a) If adefendant is not found not guilty by reason of men- (1g) If the defendant under sub. (1) is found not guilty of a fel-
tal disease or defect, the court shall enter a judgment of convictimy by reason of mental disease or defect, the court shall inform
and shall either impose or withhold sentence under s. 972.13 (B¢ defendant of the requirements and penalties under s. 941.29.
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(1h) NOTICE OF RESTRICTIONSON POSSESSIONDF BODY ARMOR.  Of mental disease or defect on which the order is based is reversed,
If the defendant under sub. (1) is found not guilty of a violent fedet aside or vacated, the clerk of the court shall promptly forward
ony, as defined in s. 941.291 (1) (b), by reason of mental disetsthe department of corrections a certificate stating that the find-
or defect, the court shall inform the defendant of the requiremeintg has been reversed, set aside or vacated.

and penalties under s. 941.291. (2) INVESTIGATION AND EXAMINATION. (a) The court shall
(1j) SEXUAL ASSAULT; LIFETIME SUPERVISION. (@) In this sub- enter an initial commitment order under this section pursuant to
section,serious sex offense” has the meaning given in s. 939.64%earing held as soon as practicable after the judgment of not
(1) (b). guilty by reason of mental disease or mental defect is entered. If
(b) If a person is found not guilty by reason of mental diseat® court lacks sufficient infqrmation to makg the detefmination
or defect of a serious sex offense, the court may, in additionf@siuired by sub. (3) immediately after trial, it may adjourn the
committing the person to the departmertedlith and family ser- hearing and order the department of health and family services to
vices under sub. (1), place the person on lifetime supervisiggnduct a predisposition investigation using the procedure in s.
under s. 939.615 if notice concerning lifetime supervision w&g2.15 or a supplementary mental examination or both, to assist
given to the person under s. 973.125 and if the court determi#feg court in framing the commitment order.
that lifetime supervision of the person is necessary to protect thgb) If a supplementary mental examination is ordered under
public. par. (a), the court may appoint one or more examiners having the
(1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (a) If the Specialized knowledge determined by the court to be appropriate
defendant under sub. (1) is found not guilty by reason of menrf@lexamine and report upon the condition of the person. In lieu
disease or defect for a violation 0B40.225 (1) or (2), 948.02 (1) thereof the court may commit the person to an appropriate mental
or (2), 948.025, or 948.085, the court shall require the persorhgsiithfacility for the period specified in par. (c), which shall count
provide a biological specimen to the state crime laboratories fi§r days spent in custody under s. 973.155.
deoxyribonucleic acid analysis. (¢) An examiner shall complete an inpatient examination
(b) 1m. Except as provided in subd. 2m., if the defendant ung@gler par(b) and file the report within 15 days after the examina-
sub. (1) is found not guilty by reason of mental disease or deféef is ordered unless, for good cause, the examiner cannot com-
for any violation, or for the solicitation, conspiracy, or attempt telete the examination and requests an extension. In that case, the
commit any violation, of ch. 940, 944, or 948 or ss. 942.08 geurt may allow one 15-day extension of the examination period.
943.01 to 943.15, the court may require the defendant to comply examiner shall complete an outpatient examination and file the
with the reporting requirements under s. 301.45 if the court detégPort of examination within 15 days after the examination is
mines that the underlying conduct was sexually motivated, @lered.
defined in s980.01 (5), and that it would be in the interest of pub- (d) If the court orders an inpatient examination under par. (b),
lic protection to have the defendant report under s. 301.45. it shall arrange for the transportation of the person to the examin-
2m. If the defendant under sub. (1) is found not guilty by relad facility within a reasonable time after the examination is
son of mental disease or defect for a violation, or for the solicifderedand for the person to be returned to the jail or court within
tion, conspiracy, oattempt to commit a violation, of s. 940.22 (2)a reasonable time after the examination has been completed.
940.225(1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025, 948.05, (e) The examiner appointed under par. (b) shall personally
948.055, 948.06, 948.07, 948.075, 948.08, 948.085, 948.06bserve and examine the person. The examiner or facility shall
948.11 (2) (a) or (am), 948.12, 948.13, or 948.30, or of s. 940/&e access to the person’s past or present treatment records, as
or 940.31 if the victim was a minor and the defendant was not thefined in s. 51.30 (1) (b), and patient health care records, as pro-
victim’'s parent, the court shall require the defendant to complidedunder s. 146.82 (2) (c). If the examiner believes that the per-
with the reporting requirements under s. 301.45 unless the caan is appropriate for conditional release, the examiner shall
determines, after a hearing on a motion made by the defendegport on the type of treatment and services that the person may
that the defendant is not required to comply under s. 301.45 (1nged while in the community on conditional release.

3. In determining under subd. 1m. whether it would be in the (f) The costs of an examination ordered under par. (a) shall be
interest of public protection to have the defendant report undepaid by the county upon the order of the court as part of the costs

301.45, the court may consider any of the following: of the action.

a. The ages, at the time of the violation, of the defendant and(g) Within 10 days after the examiner’s report is filed under
the victim of the violation. par. (c), the court shall hold a hearing to determine whether com-

b. The relationship between the defendant and the victimrgitment shall take the form of institutional care or conditional
the violation. release.

c. Whether the violation resulted in bodily harm, as defined (3) COMMITMENT ORDER. (&) An order for commitment under
in's. 939.22 (4), to the victim. this section shall specify either institutional care or conditional

{g]lease. The court shall order institutional care if it finds by clear
d convincing evidence that conditional release of the person
Id pose a significant risk of bodily harm to himself or herself
or o others or of serious property damage. If the court does not
. . . .. _make this finding, it shall order conditional release. In determin-
__e. The probability that the defendant will commit other violgn g \yhether commitment shall be for institutional care or condi-
tions in the future. , tional release, the court may consider, without limitation because

g. Any other factor that the court determines may be relevgiitenumeration, the nature and circumstances of the crime, the
to the particular case. person’s mental history and present mental condition, where the

4. If the court orders a defendant to comply with the reportipgrson will live, how the person will support himself or herself,
requirements under s. 301.45, the court may order the defendelmat arrangements are available to ensure that the person has
to continue to comply with the reporting requirements until his access to and will take necessary medication, and what arrange-
her death. ments are possible for treatment beyond medication.

5. If the court orders a defendant to comply with the reporting (b) If the state proves by clear and convincing evidence that the
requirements under s. 301.45, the clerk of the court in which therson is not competent to refuse medication or treatment for the
order is entered shall promptly forward a copy of the order to therson’s mental condition, under the standard specified in s.
department of corrections. If the finding of not guilty by reas®i71.16 (3), the court shall issue, as part of the commitment order,

d. Whether the victim suffered from a mental illness or men
deficiency that rendered him or her temporarily or permanen
incapable of understanding or evaluating the consequences o
or her actions.
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an order that the person is not competent to refuse medicatiomwil be residing. The notification requirement under this para-
treatment for the person’s mental condition and that whoegaph does not apply if a municipal department or county sheriff
administers the medication or treatment to the person shalbmits to the court a written statement waiving the right to be
observe appropriate medical standards. notified. If the department of health and family services alleges
(c) If the court ordespecifies institutional care, the departmerihat areleased person has violated any condition or rule, or that the
of health and family services shall place the person in an instis@&fety of the person or others requires that conditional release be
tion under s. 51.37 (3) that the department considers approprigteoked, he ashe may be taken into custody under the rules of the
in light of the rehabilitative services required by the person and thepartment. The department of health and family services shall
protection of public safety. If the person is not subject to a costibmit a statement showing probable cause of the detention and
order determining the person to be not competent to refuse medpetition to revoke the order for conditional release to the com-
cation or treatment for the person’s mental condition and if theitting court and the regional office of the state public defender
institution inwhich the person is placed determines that the pers@sponsibldor handling cases in the county where the committing
should be subject to such a court order, the institution may file wiiburt is located within 48 hours after the detention. The court shall
the court, with notice to the person and his or her counsel andi@@r the petition within 30 days, unless the hearing or time dead-
district attorney, a motion for a hearing, under the standard speigle is waived by the detained person. Pending the revocation
fied in s. 971.16 (3), on whether the person is not competentigaring, the department of health and family services may detain
refuse medication or treatment. A report on which the motiontige person in a jail or in a hospital, center or facility specified by
based shall accompany the motion and notice of motion and shal 15 (2). The state has the burden of proving by clear and con-
include astatement signed by a licensed physician that asserts {jaking evidence that any rule or condition of release has been vio-
the person needs medication or treatment and that the person IS0, or that the safety of the person or others requires that condi-

mine the person’s competency to refuse medication or treatmpév;o
for the person’s mental condition. At the request of the person, {H
or her counsel or the district attomey, the hearing may be pqgi; er s. 51.37 (3) until the expiration of the commitment or until
poned, but in no case may the postponed hearing be held néod in conditionally released under this section
than 20days after a motion is filed under this paragraph. If the di ’
trict attorneythe person and his or her counsel waive their respec-(4) PETITION FORCONDITIONAL RELEASE. (a) Any person who
tive opportunities to present other evidence on the issue, the céugommitted for institutional care may petition the committing
shall determine the person’s competency to refuse medicatiors@4rt to modify its order by authorizing conditional release if at
treatment on the basis of the report accompanying the motion.l&@ast 6 months have elapsed since the initial commitment order
the absence of these waivers, the court shall hold an evident@g entered, the most recent release petition was denied or the
hearing on the issue. If the state proves by evidence that is cfe@st recent order for conditional release was revoked. The direc-
and convincing that the person is not competent to refuse mediea-of the facility at which the person is placed may file a petition
tion ortreatment, under the standard specified in s. 971.16 (3), thwgler this paragraph on the person’s behalf at any time.
courtshall order that the person is not competent to refuse medica¢b) If the person files a timely petition without counsel, the
tion or treatment for the person’s mental condition and that whsburtshall serve a copy of the petition on the district attorney and,
ever administers the medication or treatment to the person sBahject to sub. (7) (b), refer the matter to the state public defender
observe appropriate medical standards. for determination of indigency and appointment of counsel under
(d) If the court finds that the person is appropriate for condi- 977.05 (4) (j). If the person petitions through counsel, his or her
tional release, the court shall notify the department of health attbrney shall serve the district attorney.
family services. The department of health and family services and¢y wjthin 20 days after receipt of the petition, the court shall
the county department under s. 51.42 in the county of resideBg@qint one or more examiners having the specialized knowledge
of the person shall prepare a plan that identifies the treatment gahmined by the court to be appropriate, who shall examine the
services, if anythat the person will receive in the community. Theeson and furnish a written report of the examination to the court
plan shall address the persanéed, if any, f(')c; supeer|S|on, medi-yithin 30 days after appointment. The examiners shall have rea-
f.atr'lo?' Cfmmun'tr{ dsulpp?]rtlserrwtches;, dr:33| etr)ma ?rerv‘l[(r:nesr,]tvo E’nable access to the person for purposes of examination and to
lonal Services, and aiconol or other drug abuse treatment. g person’s past and present treatment records, as defined in s.

department of health and family services may contract with, : :
countydepartment, under s. 51.42 (3) (aw) 1. d., with another p 4.30 (1) (b), and patient health care records, as provided under

lic agency or with a private agency to provide the treatment afid-~0-52 t(2)f ©). If(zja_rtw_y SUICh anm'ntﬁr believes tha;th”e pers?n IS
services identified in the plan. The plan shall speglfp will be ~ 2PProprate for conditional release, the examiner shall report on
responsible for providing the treatment and services identified{[}f, YP€ Of treatment and services that the person may need while
the plan. The plan shall be presented to the court for its apprdVd’e community on conditional release. o
within 21days after the court finding that the person is appropriate (d) The court, without a jury, shall hear the petition within 30
for conditional release, unless the county department, departnéjtsafter the report of the court-appointed examiner is filed with
of health and family services and person to be released reqtiegtcourt, unless the petitioner waives this time limit. Expenses
additional time to develop the plan. If the county department @f proceedings under this subsection shall be paid as provided
the person’s county of residence declines to prepare a plan,uhder s. 51.20 (18). The court shall grant the petition unless it
department of health and family services may arrange for anotfieds byclear and convincing evidence that the person would pose
county toprepare the plan if that county agrees to prepare the péasignificant risk of bodily harm to himself or herself or to others
and if the individual will be living in that county. or of serious property damage if conditionally released. In making
(e) An order for conditional release places the person in fifés determination, the court may consider, without limitation
custody and control of the department of health and family séecause of enumeration, the nature and circumstances of the
vices. A conditionally released person is subject to the conditigtigne, the person’s mental history and present mental condition,
set by the court and to the rules of the department of health avitere the person will live, how the person will support himself or
family services. Before a person is conditionally released by therself, what arrangements are available to ensure that the person
court under this subsection, the court shall so notify the municipals access to and will take necessary medication, and what
policedepartment and county sheriff for the area where the perssrangements are possible for treatment beyond medication.

ked, it may revoke the order for conditional release and order
t the released person be placed in an appropriate institution
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(e) 1. Ifthe court finds that the person is appropriate for congidblic defender for determination of indigency and appointment
tional release, the court shall notify the department of health asfccounsel under s. 977.05 (4) (j). If the person petitions through
family services. Subject to subd. 2. and 3., the departmentcofinsel, his or her attorney shall serve the district attorney. The
health and family services and the county department undepstition shall be determined as promptly as practicable by the
51.42 in the county of residence of the person shall prepare a glaart without a jury. The court shall terminate the order of com-
that identifies the treatment and services, if any, that the persoitment unless it finds by clear and convincing evidence that fur-
will receive in the community. The plan shall address the persahisrsupervision is necessary to prevent a significant risk of bodily
need, if any, for supervision, medication, community support séarm to the person or to others or of serious property damage. In
vices, residential services, vocational services, and alcoholneaking this determination, the court may consider, without limi-
other drug abuse treatment. The department of health and fartaljon because of enumeration, the nature and circumstances of
servicesmay contract with a county department, under s. 51.42 (B8 crime, the person’s mental history and current mental condi-
(aw) 1. d., with another public agency or with a private agencytion, the person’s behavior while on conditional release, and plans
providethe treatment and services identified in the plan. The pléor the person’s living arrangements, support, treatment and other
shall specify who will be responsible for providing the treatmen¢quired services after termination of the commitment order. A
and services identified in the plan. The plan shall be presentegetition under this subsection may not be filed unless at least 6
the court for its approval within 60 days after the court finding thatonths have elapsed since the person was last placed on condi-
the person is appropriate for conditional release, unless the codiuyal release or since the most recent petition under this subsec-
department, department of health and family services and per§on was denied.

to be released request additional time to develop the plan. (6) EXPIRATION OF COMMITMENT ORDER. (a) At least 60 days

2. If the county department of the person’s county of regirior to the expiration of a commitment order under sub. (1), the
dence declines to prepare a plan, the department of health degartment ofiealth and family services shall notify all of the fol-
family services may arrange for any other county to prepare tbing:
plan ifthat county agrees to prepare the plan and if the person will 1. The court that committed the person.

be living in that county. This subdivision does not apply if the per-_5 - g gistrict attorney of the county in which the commit-
son was found not guilty of a sex offense, as defined in s. 30143 order was entered.

(1d) (b), by reason of mental disease or defeCt; . 3. The appropriate county department under s. 51.42 or
3. If the county department for the person’s county of regiy 437

dence declines to prepare a plan for a person who was found ng

guilty of a sex offense, as defined in s. 301.45 (1d) (b), by rea%x ) Upon the expiration of a commitment order under sub. (1),

of mental disease or defect, the department may arrange for Bl court shall discharge the person, subject to the right of the

of the following counties to prepare a plan if the county agreesJgPartment ofiealth and family services or the appropriate county

do so: epartmentinder s. 51.42 or 51.437 to proceed against the person
under ch. 51 or 55. If none of those departments proceeds against

a. The county in which the person was found not guilty by régie nerson under ch. 51 or 55, the court may order the proceeding.

son of mental disease or defect, if the person will be living in that .
(6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (&) In this

county. .
. . - subsection:
b. A county in which a treatment facility for sex offenders is 1. “Crime” has the meaning designated in s. 949.01 (1).

located, if the person will be living in that facility. . - P AT
(4m) NOTICEABOUT CONDITIONAL RELEASE. (a) In this subsec- __ 2- “Member of the family” means spouse, child, sibling, par-
ent or legal guardian.

tion: . . .
1. “Crime” has the meaning designated in s. 949.01 (1). comSMitt\ggtlm means a person against whom a crime has been

ent %r lel\gz?ﬂgbgr?jl;;ge family” means spouse, child, sibling, par- (b) If the court orders that the defendant’s commitment is ter-
3. “Victim” ) . h . has b minated under sub. (5) or that the defendant be discharged under
comrﬁittelgtlm means a person against whom a crime has begiy, (), the department of health and family services shall do all

of the following in accordance with par. (c):

(b) If the court conditionally releases a defendant under this y ¢ the person has submitted a card under par. (d) requesting
sectionthe dIStI’ICtl attorney shall do all of the following in accordhotification, make a reasonable attempt to notify the victim of the
ance with par. (c): . o _crime committed byhe defendant, or, if the victim died as a result

1. Make a reasonable attempt to notify the victim of the cringg the crime, an adult member of the victim’s family or, if the vic-

committed by the defendant ortlile victim died as a result of thetim is younger than 18 years old, the victim’s parent or legal guard-
crime, an adult member of the victim’s family or, if the victim isgn.

younger than 18 years old, the victim’s parent or legal guardian. 5 Notify the department of corrections.

2. Notify the department of corrections. (c) The notice under par. (b) shall inform the department of

(c) The notice under par. (b) shall inform the department @brrections and the person under par. (b) 1. of the defendant's
corrections and the person under par. (b) 1. of the defendaRisneand termination or discharge date. The department of health
nameand conditional release date. The district attorney shall Sq}qj fam||y services shall send the notice, postmarked at least 7
the notice, postmarked no later than 7 days after the court ordgigs before the defendant’s termination or discharge date, to the

the conditional release under this section, to the departmengigpartment of corrections and to the last-known address of the
correctionsand to the last-known address of the person under R@rson under par. (b) 1.

(b) 1. ) ~ (d) The department of health and family services shall design
(d) Upon request, the department of health and family serviegsd prepare cards for persons specified in par. (b) 1. to send to the
shall assist district attorneys in obtaining information regardl%partment_ The cards shall have space for these persons to pro-
persons specified in par. (b) 1. vide their names and addresses, the name of the applicable defend-
(5) PETITION FOR TERMINATION. A person on conditional ant and any other information the department determines is neces-
release, or the department of health and family services on hisary. The department shall provide the cards, without charge, to
her behalf, may petition the committing court to terminate ttdistrict attorneys. District attorneys shall provide the cards, with-
order of commitment. If the person files a timely petition withowtut charge, to persons specified in par. (b) 1. These persons may
counsel, the court shall serve a copy of the petition on the distgethd completed cardsttze department. All departmental records
attorney and, subject to sub. (7) (b), refer the matter to the s@tg@ortions of records that relate to mailing addresses of these per-
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sons are not subject to inspection or copying under s. 19.35 (13$ub.(3) (c) is unconstitutional to the extent that it allows administration of psycho-

; medication to an inmate based on a finding of incompetence to refuse without
except as needed to comply with a request under sub. (4m) ((glcggbeing a finding that the inmate is dangerous to himself or others. Enis. v. DHSS,

s. 301.46 (3) (d). 962 F. Supp. 1192 (1997).

(7) HEARINGS AND RIGHTS. (&) The committing court shall
conduct all hearings under thisction. The person shall be giver871.18 Inadmissibility of statements for purposes of
reasonable notice of the time and place of each such hearing. @&mination. A statement made by a person subjected to psy-
court may designate additional persons to receive these noticglsiatric examination or treatment pursuant to this chapter for the

(b) Without limitation by enumeration, at any hearing unddiirposes ofuch examination or treatment shall not be admissible
this section, the person has the right to: in evidence against the person in any criminal proceeding on any

1. Counsel. If the person claims or appears to be indigent, iﬂ"ﬁ_"e other than that of the person’s mental condition.

court shall refer the person to the authority for indigency deter! St 1993a. 486.

minations under s. 977.07 (1). 971.19 Place of trial. (1) Criminal actions shall be tried in

2. Remain silent. _ ) the county where the crime was committed, except as otherwise
3. Present and cross—examine witnesses. provided.

4. Have the hearing recorded by a court reporter. (2) Where 2 or more acts are requisite to the commission of
(c) If the person wishes to be examined by a physician, &gy offense, the trial may be in any county in which any of such
defined in s. 971.16 (1) (a), or a psychologist, as defined inasts occurred.

971.16 (1) (b), or other expert of his or her choice, the procedure3) where an offense is committed on or within one—fourth of
under s. 971.16 (4) shall apply. Upon motion of an indigent peymile of the boundary of 2 or more counties, the defendant may
son, the court shall appoint a qualified and available examiner f@f tried in any of such counties.

the person at public expense. Examiners for the person or the di
trict attorney shall have reasonable access to the person for
poses of examination, and to the person’s past and present tr

mentrecords, as defined in s. 51.30 (1) (b), and patient health G y be tried in any county through which such vehicle has passed

records as prowded_under s. 146.82 (2) (€). or in the county where the defendant’s travel commenced or termi-
(d) Upon a showing by the proponent of good cause undef,5ieq.

807.13(2) (c), testimony may be received into the record of a hear-

ing under this section by telephone or live audiovisual means, () If the act causing death is in one county and the death
8) A Thi - h . ensues in another, the defendant may be tried in either county. If
(8) APPLICABILITY. IS section governs the commitment,qihar |ocation can be determined, the defendant may be tried in

release and discharge of persons adjudicated not guilty by rea\ﬁ%ncounty where the body is found

of mental disease or mental defect for offenses committed on or, '

after January 1, 1991. The commitment, release and discharge ¢f) !f an offense is commenced outside the state and is con-

personsadjudicated not guilty by reason of mental disease or metimmated within the state, the defendant may be tried in the

tal defect for offenses committed prior to January 1, 1991, shzunty where the offense was consummated.

be governed by s. 971.17, 1987 stats., as affected by 1886w~ (7) If a crime is committed on boundary waters at a place

sin Act 31. where 2 or more counties have common jurisdiction under s. 2.03
History: 1975 c. 430; 1977 c. 353; 1977 c. 428 s. 1983 a. 359; Sup. Ct. Order, Or 2.04 or under any other law, the prosecution may be in either

141 Wis. 2d xiii (1987); 1987 a. 394; 1989 a. 31, 142, 334, 359; Sup. Ct. Order, @nty. The county whose process against the offender is first

Wis. 2d xvii (1990); 1991 a. 39, 189, 269; 1993 a. 16, 98, 227; 1995 a. 27 s. 9126 hall lusivel h ! hich
1995 a. 417, 425, 440, 448; 1997 a. 35, 130, 181, 252, 275: 1999 a. 89; 2001 a>géved shall be conclusively presumed to be the county in whic

109; 2003 a. 50; 2005 a. 277, 431. the crime was committed.

Cross Reference:See also ch. HFS 98, Wis. adm. code. . i .

Judicial Council Note, 1990:Sub. (7) (d) [created] conforms the standard for (8) In _an action for a violation of S'_948'31’ the dEfe_ndant may
admission of testimony by telephone or live audio-visual means at hearings urlaer tried in the county where the crime was committed or the
this section to that governing other evidentiary criminal proceedings. [Re Order %fbunty of lawful residence of the child.

1-1-91] )

Neither sub. (3), the due process clause, o the equal protection clause provides &) 1N an action under s. 301.45 (6) (a) or (ag), the def_endant
right to ajury trial in recommitment proceedings. State v. M.S. 159 Wis. 2d 206, 4gAay be tried in the defendant’s county of residence at the time that
N-W.2d 41 (Ct. App. 1990). the complaint is filed. If the defendant does not have a county of

Thestate, and not the county, is responsible for funding the conditions for a person.. . . - [ .
conditionally released under this section. Rolo v. Goers, 174 Wis. 2d 709, fé%'dence in this state at the time that the complaint is filed, or if

N.W.2d 724 (Ct. App. 1993). the defendant’s county of residence is unknown at the time that the
Itis not a denial of due process for an insanity acquitee to be confined to a sggd¢nplaint isfiled, the defendant may be tried in any of the follow-

health facility for so long as he or she is considered dangerous, although sane,.pro- s

vided that: 1) the commitment does not exceed the maximum term of imprison counties:

that could have been imposed for the criminal offense charged; and 2) the state beagg) Any county in which he or she has resided while subject to

the burden of proof that the commitment should continue because the individu\% i?Ol 45

a danger to himself, herself, or others. State v. Randall, 192 Wis. 2d 800, 532 N.\W2 S

94 (1995), 94-1053. (b) The county in which he or she was convicted, found not

The ®ntence of a defendant convicted of committing a crime while committed i i ;
to a prior not guilty by reason of mental disease or defect commitment under s. 9% ty_or not re_sponS|bIe by reason of mental dlsease or defect or
may not be served concurrent with the commitment. State v. Szulczewski, 209 \@gjudicateddelinquent for the sex offense that requires the person
2d 1, 561 N.W.2d 781 (Ct. App. 1997), 96-1323. to register under s. 301.45.
A court may not order a prison sentence consecutive to an s. 971.17 commitment . . .
A sentence can only be imposed concurrent or consecutive to another sentence. Steke) |f the defendant is required to register under s. 301.45 (19)
v. Harr, 211 Wis. 2d 584, 568 N.W.2d 307 (Ct. App. 1997), 96-2815. (dt), the county in which the person was found to be a sexually vio-
A commitment under this section is legal cause under s. 973.15 (8) to stay the ?ﬁt person under ch. 980
tence of a defendant who commits a crime while serving the commitment. Whether o ; .
to stay the sentence while the commitment is in effect or to begin the sentence imme(d) If the person is required to register only under s. 301.45 (1g)
ggge%’;jv‘&thtg%gg”(tfggggggﬂ‘;zg'scre“o”- State v. Szulczewski, 216 Wis. 28 o (g), any county in which the person has been a student in this
The 30—day requirement in sub. (3) (e) is directory. The failure to have a hear@i@te Or has been employed or carrying on a vocation in this state.
within 30 days of filing a petition to revoke a conditional release does not cause the ; H ; i
court to lose competence to decide a second petition. State v. Schertz, 2002 WI A| élO) .ln an action u.r.]der s. 30.547 for mten;lonal.ly falsifying an
289, 258 Wis. 2d 351, 655 N.W.2d 175, 02-0789. aB lication for a certificate of number, a registration or a certifi-

Section 51.75, the interstate compactremtal health, does not apply to individu- cate of title, the defendant may be tried in the defendant’s county

als found not guilty of criminal charges by reason of mental disease or defec] ; : P .
accord with this section. State v. Devore, 2004 WI App 87, 272 Wis. 2d 383, é% residence at the time that the complaint is filed, in the county

(4) If a crime is committed in, on or against any vehicle pass-
through or within this state, and it cannot readily be deter-
ed in which county the crime was committed, the defendant

N.W.2d 890, 03-2323. wherethe defendant purchased the boat if purchased from a dealer
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or the county where the department of natural resources receipgdr to the granting of severance, the defendant or defendants in
the application. each action may request a substitution under this section.

(11) In an action under s. 943.201, the defendant may be tried(7) SUBSTITUTION OFJUDGEFOLLOWING APPEAL. If an appellate
in the county where the victim or intended victim resided at tleourt orders a new trial or sentencing proceeding, a request under
time of the offense or in any other county designated under ttits section may be filed within 20 days after the filing of the
section. In an action under s. 943.203, the defendant may be trdittitur by the appellate court, whether or not a request for sub-
in the county where the victim or intended victim was located gfitution was made prior to the time the appeal was taken.
the time of the offense or in any other coutgignated under this  (8) ProcEDURESFORCLERK. Upon receiving a request for sub-
section. stitution, the clerk shall immediately contact the judge whose sub-
(12) Except aprovided in s. 971.223, in an action for a violastitution has been requested for a determination of whether the
tion of chs. 5 to 12, subch. Il of ch. 13, or subch. IIl of ch. 19, é@quest was made timely and in proper form. If no determination
for a violation of any other law arising from or in relation to this made within 7 days, the clerk shall refer the matter to the chief
official functions of the subject of the investigation or any mattéitdge for the determination and reassignment oadtien as nec-
that involves elections, ethics, or lobbying regulation undéessary. If the request is determined to be proper, the clerk shall
subch. 5to 12 [ chs. 5 to 12], subch. 11l of ch. 13, or subch. 11l EFquest the assignment of another judge under s. 751.03.
ch. 19 a defendant who is a resident of this state shall be tried if{9) JUDGE'SAUTHORITY TOACT. Upon the filing of a request for
circuit court for the county where the defendant resides. For psubstitution in proper form and within the proper time, the judge
poses of this subsection, a person other than a natural pembase substitution has been requested has no authority to act fur-
resideswithin a county if the person’s principal place of operatiother in the action except to conduct the initial appearance, accept
is located within that county. pleas and set bail.

‘ 't\lhO_TEi St_ub- z(ég)(ilS) Cﬁﬁt?dA bty %&07bWiSk /?Cé } eff. the inig,ati(t)n dtﬁte as Sei (10) Form OF REQUEST. A request for substitution of a judge
orth in section of that Act. The bracketed language indicates the correc R ; .
cross—reference. Corrective legislation is pending. may be made in the foIIowmg form:
History: 1987 a. 332; 1993 a. 98, 486; 1995 a. 440; 1997 a. 198; 1999 a. 89; 280BATE OF WISCONSIN
a. 36; 2007 a. 1.
When failure to file a registration form and the act of soliciting contributions we%lRCUlT COURT
elements of the offense, venue was proper in either of the 2 counties under sub..(.Z).COUnty
Blenski v. State, 73 Wis. 2d 685, 245 N.W.2d 906 (1976). i i
A specific instruction on venue needs to be given only when venue is contesé@te of Wisconsin
State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.Ww.2d 12, 02-0395.  VS.

....(Defendant)

971.20 Substitution of judge. (1) DEFINTION. Inthis Sec- ~ pyrquant to s, 971.20 the defendant (or defendants) request ()

tion, “action” means all proceedings before a court from the filing s pstitution for the Hon. .... as judge in the above entitled action.
of a complaint to final disposition at the trial level. Dated (year)

(2) ONE sussTITUTION. In any criminal action, the defendant : ,
has a right to only one substitution of a judge, except under sub. - (Signature of defendant or defendant's attgrney)
(7). The right of substitution shall be exercised as provided in this (1) RETURN OF ACTION TO SUBSTITUTEDJUDGE. Upon the fil-
section. ing of an agreement signed by the defendant or defendant’s attor-

(3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY ney and by the prosecuting attorney, the substituted judge and the

. o g . .substituting judge, the criminal action and all pertinent records
EXAMINATION. (&) In this subsection, “judge” includes a circui hall be transferred back to the substituted judge
court commissioner who is assigned to conduct the preliminaryygioy: 1981 c. 137: 1987 a. 27; 1997 a. 250; 2001 a. 61
examination. NOTE: See the 1979-80 Statutes for notes and annotatiorsating to 971.20

; T P ; ior to its repeal and recreation by ch. 137, laws of 1981.
(b) A written request for the substitution of a different Judg%r\]udicial Council Note, 1981:Section 971.20 has been revised to clarify its objec-

for the judge assigned to preside at the preliminary examinatiQB of allowing defendants in criminal triais one substitution of the assigned judge
may be filed with the clerk, or with the court at the initial appeaupon making a timely request. The statute is not to be used for delay nor for “judge

1 ; 1 pping,” but is to ensure a fair and impartial trial for the defendants. The statute
ance. lIfiiled with the clerk, the request must be filed at least 5 d esnot govern removal for cause of the assigned judge through an affidavit of preju-

before the preliminary examination unless the court otherwigge.

permits. Substitution of a judge assigned to a preliminarysub. (2) clarifies that the defendant has a right to only one substitution of judge in

examination under this subsection exhausts the right to subsm:gr_iminal action, unless an appellate court orders a new trial. Prior sub. (2) so pro-
VI

. . . ed, but the effect of this provision was unclear in light of the introductory phrase
tion for the duration of the action, except under sub. (7). of prior sub. (3). P 9 yP

(4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A Sub. (d3% a{'ﬁws tf}? defendant's figtht of Slébstitut,iffm tt% b!j-[" used afgt%inst the J'ud@tJe
written request for the substitution of a different judge for tHBS()%50,8 the defendants right of ubatittion to be sed against the judge
judgeoriginally aSSlgr}ed to the tl’lé.‘ll of the aCth.n may be filed withriginally assigned to preside at trial, specifying the timing of these requests.
the clerk before making any motions to the trial court and beforesub. (5) allows the defendant's right of substitution to be used against a judge

i assigned to preside at trial in place of the judge originally assigned, specifying the
arraignment. timing of these requests.
(5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If Sub. (6) clarifies that all defendants in a single action must join in a substitution

a new judge is assigned to the trial of an action and the defend%m{ebﬂm ’ sttt be mad late fomam

i i i ; i ub. (7) allows a substitution request to be made upon appellate W
has not exercised the ng.ht FO substitute ar.] aSSIQned JUdge’ a \LLY , irrespective of whether a substitution of judge was requested prior to the appeal.
ten request for the substitution of the new judge may be filed with the only exception to the rule of one substitution per action. The time limit for
the clerk within 15 days of the clerk’s giving actual notice or sengiie request is tied to filing of the remittitur, in accordance with Rohl v. State, 97 Wis.

; : F 514 (1980). [LRB NOTE: Senate Amendment 1 revised this subsection to also
Ing notice of the assignment to the defendant or the defendaél the substitution request to be made upon appellate remand for new sentencing

attorney. If the notification occurs within 20 days of the date S8bceedings.]
for trial, the request shall be filed within 48 hours of the clerk’s Sub. (8) provides for the determination of the timeliness and propriety of the sub-

i ; ; : ; ution request to be made by the chief judge if the trial judge fails to do so within
giving actual notice or sending notice of the assignment. I (A2 q Y Judg Judg

nOtifiCat_ion_OC(:urS within 48 hours of the trial or if ther_e has beensyp. (9) is prior sub. (2), amended to allow the judge whose substitution has been
no notification, the defendant may make an oral or written requesiuested taccept any plea. The prior statute allowed the judge to accept only pleas

T ; i f not guilty. This revision promotes judicial economy by allowing the judge whose
for substitution prior to the commencement of the proceedmggubstitution has been requested to accept a guilty or no contest plea tendered by the
(6) SUBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.  defendant before the action is reassigned. Defendants preferring to have guilty or no
i i i 1test pleas accepted by the substituting judge may obtain that result by standing
In actions involving more than one defendant, the request for Sm}e or pleading not guilty until after the action has been reassigned.

stitution shall be made jointly by all defendants. If severance hagyp. (10) is prior sub. (5).
been granted and the right to substitute has not been exercisegb. (11) is prior sub. (6). [Bill 163-S]
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Section 971.20, 1979 stats., was not unconstitutional. State v. Holmes, 106 \§%1.223 Change of place of trial for certain violations.

2d 31, 315 N.W.2d 703 (1982). ) o ) &E) In an action for a violation of chs. 5 to 12, subch. Ill of ch. 13,
When an appellate court remands for the exercise of discretion in ordering restifu*

tion, ithas noremanded for a sentencing proceeding, and the defendant is not entfiédSubch. 11l of ch. 19, or for a violation of any other law arising
to substitution under sub. (7). State v. Foley, 153 Wis. 2d 748, 451 N.W.2d 796 (@m or in relation to the official functions of the subject of the

App. 1989). investigation or any matter that involves elections, ethics, or lob-
When aninitial appearance is conducted before the judge assigned to hear the 9 Y ’ ’

ter, strict application of the filing deadline is appropriate. When the intake systwng rEQU|at'0n under chs. 5 FO 12, S!JbCh- i Of ch. 13, or subch.
does not provide adequate notice of the assigned judge prior to arraignment, ddd®f ch. 19, a defendant who is a resident of this state may move

lines are relaxed to allow the defendant to intelligently exercise the right. Tinti i
Waukesha County Circuit Court, 159 Wis. Z8B, 464 N.W.2d 853 (Ct. App. 1990). o chapge the place .Of trial to the. Cou.n.ty where the offense was
cggnmitted. The motion shall be in writing.

Once a judge is substituted, that judge may only act in the case as specified in

(9). Understandable inadvertent appearance before the substituted judge is not 2) The court shall grant a motion under this section if the
App. e{gogfzt)r‘l @ substitution. State v. Austin, 171 Wis. 2d 251, 490 N.W.2d 780 (G rt determines that the county where the offense was committed

When acase is assigned to a newly appointed judge prior to the appointee’s tal{ﬁg}jiﬁerent than the county where the defendant rESideS; If there
the judicial oath, the time limit to request a substitution commences on the dateigienore than one county where the offense was committed, the

appointee becomes a judge. Strong v. Dane County Circuit Court, 184 Wis. 2d i H H
416 N.W.2d 451 (Ct. App. 1994). Tdurtshall determine which of the counties where the offense was

There is no “trial court” under sub. (4) until after a bindover. A motion to redu&omm'tt?d will be the p|6}CE of trial. The JUdge V\{hO orders t.he
bail prior to the bindover was not a motion to the trial court that prevented filingchange in the place of trial shall preside at the trial and the jury

requesfor substitution. Mace v. Green Lake Co. Circuit Court, 193 Wis. 2d 208, 53} 5|| be chosen from the county where the trial will be held. Pre-
N.W.2d 720 (1995). )

A defendant who is charged jointly with another defendant may not obtain stninary matters prior to trial may be conducted in either county
stitution of a judge under sub. 6) when the codefendant is not yet before the catthe discretion of the court. The judge shall determine where the

Sub.(6) applies in all multiple defendant actions when a codefendant is unavail B e
to join or refuses to join a substitution request. Garibay v. Circuit Court for Keno%%ig:%zzta!ﬁslksgig?g‘ if the defendant is in custody, where the

County, 2002 WI App 164, 256 Wis. 2d 438, 647 N.W.2d 455, 02-0952.

There is no requirement under this section that a judge inform a defendant of th i i i -
right to substitute a judge or that a judge provide facts bearing on a defendant’s ex e§3) This section does not affect which prosecutor has respon

cise ofthe right. State v. Tappa, 2002 WI App 303, 259 Wis. 2d 402, 652N 223, sﬁjlllty.und.er s. 978.05 (1) to prosecute criminal actions arising
02-0247. from violations under sub. (1).

. (4) This section does not affect the application of s. 971.22.
971.22  Change of place of trial. (1) The defendant may |, actions under sub. (1), the court may enter an order under s.
movefor a change of the place of trial on the ground that an impgf71 255 only if the order is agreed to by the defendant.

tial trial cannot be had in the county. The motion shall be madq'\&lOTE: This section is created by 2007 Wis. Act 1 eff. the initiation date as set

at arraignment, but it may be made thereafter for cause. forth in section 209 (1) of that Act.
(2) The motion shall be in writing and supported by affidavit History: 2007 a. 1.
which shall state evidentiary facts showing the nature of the preju- .
dice alleged. The district attorney may file counter affidavits. 971.225 Jury from another county. (1) In lieu of chang-

(3) If the court determines that there exists in the county whePd the E[’Lace Olf trti_al un?er_s. 971'(122 (3)|;)r %71.];.223' the court may
the action is pending such prejudice that a fair trial cannot be h uire the selection of a jury under sub. (2) if:

. f ! . ._NOTE: Sub. (1) (intro.) is shown as amended by 2007 Wis. Act 1 eff. the initia-
it shall order that the trial be held in any county where an |mpartg- date as set forth in section 209 (1) of that Act. Prior to that date it reads:

trial can be had. Only one change may be granted under this SUQ’l) In lieu of changing the place of trial under s. 971.22 (3), the court may
section. The judge who orders the change in the place of trial sh@ljuire the selection of a jury under sub. (2) if:

preside at the trial. Preliminary matters prior to trial may be con- (a) The court has decided to sequester the jurors after the com-
ducted in either county at the discretion of the court. The judgfincement of the trial, as provided in s. 972.12;

shall determine where the defendant, if he or she is in custody, : .
shall be held and where the record shall be kept. If the critegi (b) There are grounds for changing the place of trial under s.

under s. 971.225 (1) (a) to (c) exist, the court may proceed under 22 (1); anq .
s. 971.225 (2). (c) The estimated costs to the county appear to be less using

History: 1981 c. 115. the procedure under this section than using the procedure for hold-
Relevantactors as to whether a change of venue should have been granted incliitig: the trial in another county.

1) the inflammatory nature of publicity concerning the crime; 2) the degree to which ; ; ; B

adversepublicity permeated the area from which the jury would be drawn; 3) the tirP— (2) If the court decides to proceed upder .thls .sectlon It .Sha”
ing and specificity of the publicity; 4) the degree of care exercised; 5) the amount@OW the procedure under s. 971.22 until the jury is chosen in the
difficulty encountered in selecting the jury panel; 6) the extent to which the jurg®hd county. At that time, the proceedings shall return to the origi-

were familiar with the publicity; 7) the defendants use of challenges available in vqi . . . .
dire 8) the state’s participation in adverse publicity; 9) the severity of the oﬁen@él county using the Jurors selected in the 2nd county. The orlglnal

charged; and 10) the verdict returned. State v. Hebard, 50 Wis. 2d 408, 184 N.vzetuinty shall reimburse the 2nd county for all applicable costs
15\?\/&970)- S 4 ot be shown. th be & showing of u&ger s. 814.22.
ile actual prejudice need not be shown, there must be a showing of a reasona . . .
probability of prejudice inherent in the situation. Gibson v. State,i§524/110, 197 story: 1981 c. 115; 1991 a. 39; 2007 a. 1.
N.W.2d 813 (1972). ) ) ]
The timing, specificity, inflammatory nature, and degree of permeation of publi@71.23  Discovery and inspection. (1) WHAT A DISTRICT
ity is extremely important in determining the likelihood of prejudice in the commTTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis-

nity. State ex rel. Hussong v. Froelich, 62 Wis. 2d 577, 215 N.W.2d 390 (19.74)tri(t:t attorney shall, within a reasonable time before trial, disclose
When news stories concerning the crime were accurate informational artlclew

a nature that would not cause prejudice and 4 months had elapsed between the patin€ defendant or his or her attorney and permit the defendant or
cation of the news stories and the trial, it tended to indicate little or no prejudiags or her attorney to inspect and copy or photograph all of the fol-
against the defendant. Jones v. State, 66 Wis. 2d 105, 223 N.W.2d 889 (1974)| Wing materials and information. if it is within the pOSSGSSiOI’I

There was no abuse of discretion in not changing the venue of a prosecution?or ) !
1st-degreenurder when the transcript of the hearing on the issuance of the arrest \ﬁéJ-StOdy or control of the state:

rant was sealed, the preliminary examination and other hearings were closed to thfa) Any written or recorded statement concerning the alleged
public and press, the police and prosecutor refused to divulge any facts to the publi

and press, and press reports were generally free from the details of incriminating fne mad_e by the defendgnt, including the testimony of the

dence, straightforward, and not incendiary. State v. Dean, 67 Wis. 2d 513, elgfendant in aecret proceeding under s. 968.26 or before a grand

N.W.2d 712 (1975). , _ , _jury, and the names of witnesses to the defendant’s written state-
Only the defendant may waive the right to venue where the crime was commlt{%je t

State v. Mendoza, 80 Wis. 2d 122, 258 N.W.2d 260 (1977). nts.
Theright to venue where the crime occurred is not a fundamental right of a criminal (b) A written summary of all oral statements of the defendant

defendant. The decision to move for a change of venue is a tactical judgment ™ ot : :
gated to counsel that does not require the defendant’s personal concurrence. Stt Elkph the district attorney plans to use in the course of the trial and

Hereford, 224 Wis. 2d 605, 592 N.W.2d 247 (Ct. App. 1999), 98-1270. e names of witnesses to the defendant’s oral statements.
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971.23 PROCEEDINGS BEFORE AND AT TRIAL Not certified under s. 35.18 (2), stats.

(bm) Evidence obtained in the manner described underdsleting any material which is not relevant to the case being tried.
968.31 (2) (b), if the district attorney intends to use the eviderithe court shall mask or delete any irrelevant material.

at trial. (7) CONTINUING DUTY TO DISCLOSE. If, subsequent to com-
(c) A copy of the defendant’s criminal record. pliance with a requirement of this section, and prior to or during
(d) Alist of all witnesses and their addresses whom the distitid@l, a party discovers additional material or the names of addi-
attorney intends to call at the trial. This paragraph does not apjipal witnesses requested which are subject to discovery, inspec-
to rebuttal witnesses or those called for impeachment only. tion or production under this section, the party shall promptly
(e) Any relevant written or recorded statements of a witngagtify the other party of the existence of the additional material or
named on #st under par(d), including any audiovisual recordingames.
of an oral statement of a child under s. 908.08, any reports or statet/m) SANCTIONS FORFAILURE TO COMPLY. (@) The court shall
ments of experts made in connection with the case or, if an exgelude any witness not listed or evidence not presented for
does not prepare a report or statement, a written summary ofitisgection or copying required by this section, unless good cause
expert's findings or the subject matter of his or her testimony, aisdshown for failure to comply. The court may in appropriate cases
the results of any physical or mental examination, scientific tegtant the opposing party a recess or a continuance.

experiment ocomparison that the district attorney intends to offer (b) In addition to or in lieu of any sanction specified in par. (a),

in evidence at trial. a court may, subject to sub. (3), advise the jury of any failure or
() The criminal record of a prosecution witness which igefusal todisclose material or information required to be disclosed

known to the district attorney. under sub. (1) or (2m), or of any untimely disclosure of material
(9) Any physical evidence that the district attorney intends & information required to be disclosed under sub. (1) or (2m).

offer in evidence at the trial. (8) NoTiceoraLBl. (a) If the defendant intends to rely upon
(h) Any exculpatory evidence. an alibi as a defense, the defendant shall give notice to the district

(2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT ~ &ttorney at the arraignment or at least 30 days before trial stating
ATTORNEY. Upon demand, the defendant or his or her attorn@g'ticularly the place where the defendant claims to have been
shall, within a reasonable time before trial, disclose to the distifégen the crime is alleged to have been committed together with

attorney and permit the district attorney to inspect and copy B names and addre’sses of witnesses to the alibi, if known. If at
photograph all of the following materials and information, if it ithe close of the state’s case the defendant withdraws the alibi or

within the possession, custody or control of the defendant;  If at the close of the defendant’s case the defendant does not call

(a) A list of all witnesses, other than the defendant, whom t ame or any of the alibi witnesses, the state shall not comment on
defendant intends to call at trial, together with their address defendant’s withdrawal or on the failure to call some or any of

: ; 3 alibi withesses. The state shall not call any alibi witnesses not
;I;)Tlisngg;i%rt?raggf gil;].m apply to rebutial witnesses or those “ealed by the defendant for the purpose of impeaching the defen-

. .. dant’s credibility with regard to the alibi notice. Nothing in this
(am) Any relevant written or recorded statements of a witn y g g

k ) . ESSction may prohibit the state from calling said alibi witnesses for
named on a list under par. (), including any reports or statemeﬂg other purpose.

of experts made in connection with the case or, if an expert doe . . -

not prepare a report or statement, a written summary of thelP) In default of such notice, no evidence of the alibi shall be

expert's findings or the subject matter of his or her testimony, affgf€ved unless the court, for cause, orders otherwise.

including theresults of any physical or mental examination, scien- (¢) The court may enlarge the time for filing a notice of alibi

tific test, experiment or comparison that the defendant intendsg@provided in par. (a) for cause.

offer in evidence at trial. (d) Within 20 days after receipt of the notice of alibi, or such
(b) The criminal record of a defense witness, other than tbéertime as the court orders, the district attorney shall furnish the

defendant, which is known to the defense attorney. defendant notice in writing of the names and addresses, if known,
(c) Any physical evidence that the defendant intends to Of@fr any witnesses whom _th_e state proposes to of‘_fer in rebuttal to

in evidence at the trial. discredit the defendantiibi. In default of such notice, no rebut-
(3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. tal evidence on the alibi issue shall be received unless the court,

No comment or instruction regarding the failure to call a Witneg%r cause, .ordersl otherv\{ise. )

at the trial shall be made or given if the sole basis for such com-(€) A witness list required under par. (a) or (d) shall be provided

ment or instruction is the fact the name of the witness appe#i¥r@ddition to a witness list required under sub. (1) (d) or (2m) (a),

upon a list furnished pursuant to this section. and a witness disclosed on a list under sub. (1) (d) or (2m) (a) shall
(5) SCIENTIFIC TESTING. On motion of a party subject to s pbe included on a list under par. (a) or (d) if the witness is required

971.31 (5), the court may order the production of any item {0 be disclosed under par. (a) or (d). . '

physical evidence which is intended to be introduced at the trial(9) DEOXYRIBONUCLEICACID EVIDENCE. (a) In this subsection

for scientific analysis under such terms and conditions as the codgoxyribonucleic acid profile” has the meaning given in s.

prescribes. 939.74 (2d) (a).

(6) PROTECTIVEORDER. Upon mation of a party, the court may ~ (b) Notwithstanding sub. (1) (e) or (2m) (am), if either party
at any time order that discovery, inspection or the listing of wiitends to submit deoxyribonucleic acid profile evidence at a trial
nesses required under this section be denied, restrictedtooprove or disprove the identity of a person, the party seeking to
deferred, omake other appropriate orders. If the district attorndgtroduce the evidence shall notify the other party of the intent to
or defense counsel certifies that to list a witness may subject ithigoduce the evidence in writing by mail at least 45 days before
witness or others to physical or economic harm or coercion, the date set for trial; and shall provide the other party, within 15
court may order that the deposition of the witness be taken pdiays of request, the material identified under sub. (1) (e), or par.
suant to s. 967.04 (2) to (6). The name of the witness need nofase) (am), whichever is appropriate, that relates to the evidence.
divulged prior to the taking of such deposition. If the witness (c) The court shall exclude deoxyribonucleic acid profile evi-
becomes unavailable or changes his or her testimony, the depgshce at trial, if the notice and production deadlines under par. (b)
tion shall be admissible at trial as substantive evidence. are not met, except the court may waive the 45 day notice require-

(6m) IN CAMERA PROCEEDINGS. Either party may move for an ment or may extend the 15 day production requirement upon stip-
in camera inspection by the court of any document required tolation of the parties, or for good cause, if the court finds that no
disclosed under sub. (1) or (2m) for the purpose of maskingpartywill be prejudiced by the waiver or extension. The court may
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in appropriate cases grant the opposing party a recess or continfhenblood alcohol content is tested under statutory procedures, results of the test

ance are mandatorily admissible. The physical sample tested is not evidence intended,
' required, or even susceptible of being produced by the state under ss. 971.23 (4) and

(10) PAYMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI-  (5). State v. Ehlen, 119 Wis. 2d 451, 351 N.W.2d 503 (1984).
GENT DEFENDANTS. When the state public defender or a privat When the state impounded a vehicle but released it to a scrap dealer before the
: f dant’s expert could examine it, the charge was properly dismissed for destruc-

_attomey aPPO',med under s. 977'08_reques_ts phOtOCOpIeS of v ggf exculpatory evidence. State v. Hahn, 132 Wis. 2d 351, 392 N.W.2d 464 (Ct.

item that is discoverable under this section, the state publis. 1986).

defender shall pay any fee charged for the photocopies from theub. (7) requires determination by the trial court of whether noncompliance was

appropriatiorunder s. 20.550 (1) (f) If the person providing phdpr good cause. If it was not, exclusion is mandatory; if it was, sanction is discretion-

. d hi . h h blic defend arfy. State v. Wild, 146 Wis. 2d 18, 429 N.W.2d 105 (Ct. App. 1988).
tocopies under this section charges the state public defender a €fminal defendants are not required to comply with the rules of criminal proce-

for the photocopies, the fee may not exceed the actual, necesa@byto obtain a record available under the open records law. State ex rel. Young v.

and direct cost of photocopying. Shaw, 165 Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991).
History: 1973 c. 196; 1975 c. 378, 421; 1989 a. 121; 1991 a. 223; 1993 a. 16 488Vhen the state inferred that a complainant sought psychological treatment as the
1995 a. 27, 387; 2001 :—,1, 16; 2005 5{_ 42,'279_ ' ' " result of asexual assault by the defendant but did not offer the psychological records

- : } i e fai ; opinions of the therapist as evidence, it was not improper to deny the defendant
Inadequatereparation for trial that results in a district attorney’s failure to dlsclos%&%ess to the records when the court determined that the records contained nothing

ﬁ,lllijg'dengﬁ'tcﬂrﬂespgtssu%?:é Pooih(iaoE;trlrwlt:sg%??o??ﬁlsee f\?vroig?,fgltg;g |f5t7haﬁdsef2eg s:% was material to the fairness of the trial. State v. Mainiero, 189 Wis. 2d 80, 525
\ ' ’ ’ ’ \W.2d 304 (Ct. App. 1994).

204 N.W.2d 482 (1973). k s . .
When a prosecutor submitted a list of 97 witnesses he intended to call, the coufthough ofpublic record, it is an intolerable burden on a defendant to be required

should have required him to be more specific as to those he really intended to gég_ontlnually comb criminal records to determine if any of the state's witnesses are
Irby v. State, 60 Wis. 2d 311, 210 N.W.2d 755 (1973). subject to criminal penalty. The burden is on the state to provide this information,

When a party successfully moves to have material masked or deleted from aé?%%cularly in light of a discovery request for the criminal records of the state’s wit-

covery document, the proper procedure to be pursued is to place it in a sealed es. State v. Randall, 197 Wis. 2d 29, 539 N.W.2d 708 (Ct. App. 1995).

: - : ; ib. (2m) requires disclosure of relevant substantive information that a defense
l? r@gr :ﬁ(?tg'zn\%i S'f 2gcleés;a%gaﬁcvﬁ\;%yzlble(%e;s‘%r.ved for appellate review. Statgxpert isexpected to present at trial whether as to findings, test results, or a description

Under both the provisions of this section and the constitutional duty of the sta‘tgwgogg?:r?steeztrl;n gg{\/igmeﬂl\ég{eﬁz ?ggm?;;ﬂ;{nggg?glsgg tgezilg\;/l\}itst.()z%ressl-s

disclose to a criminal defendant evidence that is exculpatory in nature, there i$88 N w.2d 602 (Ct. App. 1998), 97-3148.
requirement to provide exculpatory evidence that is not within the exclusive posseSey,i< section does not provide for postconviction discovery, but a defendant has a
gl;)r\}vqf tgg sztg;rle ggg ﬁo\,efzr&oégﬁrff'gsﬁ;?r prejudice the defendant. State v. Ca”?@'m'to postconviction discovery when the sought after evidence is relevant to an
is. W. . ; Ryi :
' f . State v. O'Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999),

Although substantial evidence indicates that the state had subpoenaed its “r Bt %8?onsequence aev ren s ( )
tal” witness at least 2 weeks before he was called to testify and deliberately held hiffine state's failure to disclose that it took samples but failed to have them analyzed
backfor “dramatic” effect, no objection or motion to suppress was made on the Prop@t.cied the defendant’s right to a fair trial, because it prevented the defendant from
ground that the witness was not a bona fide rebuttal witness hence objection Q4 the issue of the reliability of the investigation and from challenging the credi-
‘("1'317655)5 testimony was waived. Caccitoltate, 69 Wis. 2d 102, 230 N.W.2d 139 jjity of a witness who testified that the test had not been performed. State v. DelReal,

. 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App.1999), 97-1480.

The prosecutor’s duty to disclose does not ordinarily extend to discovery of crimiyyhen arindigent defendant requésts thpepstate IZ) furnish a free transcript of a sepa-
nal records from other jurisdictions. The prosecutor must make good faith effortsdgstrial of a codefendant, the defendant must show that the transcript will be valuable
Sbts?e;]téeggre/\?isfng ggh;r zlggSNdl\cAt/I%réSBS%efllféCYégl)y requested by the defense. JQ@&$im or her. State v. Oswald, 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238,

. g : ’ -V : 97-12109.

Police officers’ “memo books” and reports were within the rule requiring produc- Sub.(2m) (am) requires that any statement made by a witness named in a list under
tion of witness statements, since the books and reports were written by the offigeag, (a) must be disclosed. Once a party is included on the list of witnesses under par.
the reports signed by them, and both officers testified as to the incident preceq#)gstatements by the witness must be disclosed. State v. Gribble, 2001 WI App 227,
defendant’s arrest. State v. Groh, 69 Wis. 2d 481, 230 N.W.2d 745 (1975). 248 Wis. 2d 409, 636 N.W.2d 488, 00-1821.

When the state calls a witness not included in its list of witnesses, the preferabtPlans to use” in sub. (1) (b) embodies an objective standard—-what a reasonable
procedure is not to strike the witness but to allow a defendant, who makes a tinpesecutor should have known and would have done under the circumstances of the
shomﬂng of surprise and prejgdlce, a contlnuaréce suf(flmen; to interview the witnassse. The issue is whether a reasonable prosecutor, exercising due diligence, should
Kutchera v. State, 69 Wis. 2d 534, 230 N.W.2d 750 (1975). have known of the defendant’s statements befi@eand if so, would have planned

The written summary, under sub. (1), of all oral statements made by the defentfanise them in the course of trial. The knowledge of law enforcement officers may
that the state intends to introduce at trial is not limited to statements to the polioesome cases be imputed to the prosecutor. Good faith alone does not constitute good
Incriminatingstatements made by the defendant to 2 witnesses were within the soefugse for failing to disclose under sub. (7m). State v. DeLao, 2002 WI 49, 252 Wis.
of the disclosure statute. Kutchera v. State, 69 Wis. 2d 534, 230 N.W.2d 750 (1928)289, 643 N.W.2d 480, 00-1638. ) - o )

All statements, whether possessed by direct-examining counsel or cross—examifi-prosecutor has no duty to list a rebuttal witness if it is anticipated before trial that
ing counsel, must be produced; mere notes need not be produced. L®ta&echick, —the witness will be called. The defense takes its chances when offering a theory of
74 Wis. 2d 425, 247 N.W.2d 80 (1976). defenseand the state can keep knowledge of its legitimate rebuttal witnesses from the

Whenthe defendant relied solely on an alibi defense and on the day of trial the céjgfendant without violating sub. (1) (dtate v. Konkol, 2002 WI App 174, 256 Wis.
plaining witness changed her mind as to the date of the occurrence, a request #6¢ &5 649_N-W-2d 300, 01-2126. )
continuance based on surprise was properly denied because the defendant faiI<—ﬁd°t(¥"'m‘935_S probationary status was relevant and should have been disclosed by
show prejudice from the unexpected testimohggus v. State, 76 Wis. 2d 191, 251 the prosecution under sub. (7). That the defendant disclosed to the jury that the wit-
N.W.2d 28 (1977). ness had been}convu’:ted of a crime did not obviate the requirement that the status be

A generalized inspection of prosecution files by defense counsel prior to a preliff] _Iclosed. A witness's p_robatlonﬁry status IIS' relevafnt %ecr?use;] it and the Lear Olf pos-
nary hearing is so inherently harmful to the orderly administration of justice that tH8'e revocatr:on arr:e_ pertlhnent to the materia |shs_ue of whether the witness has udtenor
trial court may not confer such a right. Matter of State ex rel. Lynch v. County @otlves to shape his or her testimofate v. White, 2004 W1 App 78, 271 Wis. 2
82 Wis. 2d 454, 262 N.W.2d 773 (1978). 42 680 N-W.2d 362, 03 1182 @ ¢ material exculbatory | hment

Under sub () (d). the state must provide the names of all people who will tesfiyoy - it Core s defendant enters into a plea bargain. However, a defeaiant
at any time during the trial that the defendant was at the scene of the crime. Tu 3 h pe gain. ni ' p
v. State, 84 Wis. 2d 630, 267 N.W.2d 630 (1978) a statutory discovery demand may be entitled to material exculpatory impeach-

' ! ' o S ) . e . ment evidence before entering into a plea bargain if the plea bargain is entered into

Thetrial court erred in ordering the defense to turn over “transcripts” of interviewSihin the time frame when the prosecutor would have been statutorily required to
between defense counsel, the defendant, and alibi witnesses, when oral statelg i

f - ©se the information. A defendant may withdraw a guilty plea on nonconstitu-
were not recorded verbatim. Pohl v. State, 96 Wis. 2d 290, 291 N.W.2d 554 (19§} grounds after demonstrating that withdrawal is necessary to avoid a manifest

The prosecutor’s repeated failure to disclose prior statements of witnesses wagfi@itice. State v. Harris, 2004 WI 64, 272 Wis. 2d 80, 680 N.W.2d 737, 02-2433.
prosecutorial overreaching that would bar reprosecution after the defendant movesyp. (7m) (a) does not prevent the prosecution, whose evidence was excluded for
for a mistrial. State v. Copening, 100 Wis. 2d 700, 303 N.W.2d 821 (1981). yiolation of this section, from moving for dismissal without prejudice and refiling he

Under the facts of the case, the victim’s medical records were not reports requiiearges and introducing the same evidence in a subsequent proceeding if there was
to be disclosed under sub. (5). State v. Moriarty, 107 Wis. 2d 622, 321 N.W.2d 3#Aviolation of this section in the subsequent proceeding. State v. Miller, 2004 WI
(Ct. App. 1982). App 117, 274 Wis. 2d 471, 683 N.W.2d 485, 03-1747.

When the defendant was not relying on an alibi defense and did not file a notic®f necessity, the defense of alibi involves presence of the defendant at a place other
of alibi, the court did not abuse its discretion in barring alibi testimony. State v. Btinan the scene of the crime, at the time the crime was committed. Since an alibi
roughs, 117 Wis. 2d 293, 344 N.W.2d 149 (1984). derivesits potency as a defense from the fact that it involves the physical impossibil-

There are 3 different situations of prosecutorial nondisclosure, each with a diffiéy-of the accused's guilt, a purported alibi that leaves it possible for the accused to
ent standard: 1) when the undisclosed evidence shows the prosecutor’s case inchelgte guilty person is no alibi at all. In this case, testimony did not constitute an alibi
perjury; 2) when the defense made a pretrial request for specific evidence; anlieguse it placed the defendant in the same hallway as the crime scene and did not
when the defense made no request or a general request for exculpatory evidémdigate that it was physically impossible for the defendant to have committed the
State v. Ruiz, 118 Wis. 2d 177, 347 N.W.2d 352 (1984). offense, but placed her in the immediate vicinity of the crime. Therefore, notice of

A defendant charged as a “party to a crime” for conspiratorial planning of a robb@f alibi witness under sub. (8) was not required. State v. Harp, 2005 WI App 250,
was not required to give an alibi notice regarding testimony concerning the defé@8 Wis. 2d 441, 707 N.W.2d 304, 04-3240.
dant's whereabouts during planning sessions, as an alibi is a denial of being preséftie state unconstitutionally excluded the defendafibstestimony for failure to
at the scene of the crime when it was committed. State v. Horenberger, 119 Wicd@dplywith this section, but the error was harmless. Alicea v. Gagnon, 675 F.2d 913

237, 349 N.W.2d 692 (1984). (1982).
Text from the 2005-06 Wis. Stats. database updated by the Revisor of Statutes. Only printed statutes are certified under s. 35 .18
(2), stats. Statutory changes effective prior to 9-2—-07 are printed as if currently in effect. Statutory changes effective on or a fter

9-2-07 are designated by NOTES. Report errors at (608) 266-2011, FAX 264-6978, http://www.legis.state.wi.us/rsb/



Electronic reproduction of 2005-06 Wis. Stats. database, updated and current through August 31, 2007 and 2007 Wis. Act 19.
Updated 05-06 Wis. Stats. Database 22
971.23 PROCEEDINGS BEFORE AND AT TRIAL Not certified under s. 35.18 (2), stats.

Comparison of federal discovery and the ABA standards with the Wisconsin s@%1.30 Motion d efined. (1) “Motion” means an application
ute. 1971 WLR 614. for an order

971.26 Formal defects. No indictment, information, com- _ (2) Unless otherwise provided or ordered by the court, all

plaint or warrant shall be invalid, nor shall the trial, judgment &Rotions shall meet the following criteria:

otherproceedings be affected by reason of any defect or imperfec{) Be in writing.

tion in matters of form which do not prejudice the defendant.  (b) Contain a caption setting forth the name of the court, the
Thefact that the information alleged the wrong date for the offense was not prejugenue, the title of the action, the file number, a denomination of

cial when the complaint stated the correct date and there was no evidence th i i i inti
defendantvas misled. A charge of the violation of s. “946.42 (2) (a) (c)” was a techni- Eﬂparty seeking the order or relief and a brief description of the

cal defect of language when both paragraphs applied. Burkhalter v. State, 52 WidyRe Of order or relief sought.

413, 190 N.W.2d 502 (1971). - o (c) State with particularity the grounds for the motion and the
Thefailure to cite in the information and certificate of conviction the correct statl{t.iﬁg er or relief sou ght

tory subsections violated was immaterial when defendant the could not show thal

was misled. Craig v. State, 55 Wis. 2d 489, 198 N.W.2d 609 (1972). History: Sup. Ct. Order, 171 Wis. 2d xix (1992).
A lack of prejudice to the defendant, notwithstanding technical defects in the infor-
mation, was made patent by defense counsel’s concession that his client knew@m®tr 31 Motions before trial. (1) Any motion which is

cisely what crime he was charged with having committed, and the absence in the bl f . . ith h ial of th li
record ofany such claim asserted during the case, which was vigorously tried. cigpable otletermination without the trial of the general issue may

v. State, 62 Wis. 2d 194, 214 N.W.2d 450 (1974). be made before trial.

Failure toallege lack of consent was not a fatal jurisdictional defect of an informa- ; i iant
fion charging burglary. Schieiss v. State, 71 Wis. 2d 733, 239 N.W.2d 68 (1976). (%) EXcept as provided in sub. (5), defenses and objections

No statute authorizes a clerk of court's office to correct a clerical error in the s sed on defects in the institution of the proceedings, insuffi-
tenceportion of a judgment of conviction. The circuit court, and not the cleficeof  ciency of the complaint, information or indictment, invalidity in

must determine the merits of a request for a change in the sentence portion of a wyj : f ESR
judgment because of an alleged clerical error. State v. Prihoda, 2000 WI 123, %Ble or inpart of the statute on which the prosecution Is founded,

Wis. 2d 244, 618 N.W.2d 857, 98-2263. or the use of illegal means to secure evidence shall be raised before
trial by motion or be deemed waived. The court may, however,
971.27 Lost information, complaint or indictment. In entertain such motion at the trial, in which case the defendant

the case of the loss or destruction of an information or complaiwgives any jeopardy that may have attached. The motion to sup-
the district attorney may file a copy, and the prosecution shall ppyess evidence shall be so entertained with waiver of jeopardy

ceed without delay from that cause. In the case of the lossadien it appears that the defendant is surprised by the state’s pos-
destruction of an indictment, an information may be filed. session of such evidence.

(3) The admissibility of any statement of the defendant shall
971.28 Pleading judgment. In pleading a judgment or otherbe determined at the trial by the court in an evidentiary hearing out
determination of oproceeding before any court ofioér, itshall ~ of the presence of the jury, unless the defendant, by motion, chal-
be sufficient to state that the judgment or determination was didyiges the admissibility of such statement before trial.

rendered or made or the proceeding duly had. (4) Except as provided in sub. (3), a motion shall be deter-

) . . mined before trial of the general issue unless the court orders that
971.29 Amending the charge. (1) A complaint or infor- it he deferred for determination at the trial. All issues of fact aris-
mation may be amended at any time prior to arraignment with@iy out of such motion shall be tried by the court without a jury.

leave of the court. (5) (a) Motions before trial shall be served and filed within 10

(2) At the trial, the court may allow amendment of the comyays” after the initial appearance of the defendant in a misde-
plaint, indictment or |nf0rmgit|qn_ to conform to the proof Wher%eanor action or 10 days after arraignment in a felony action
such amendment is not prejudicial to the defendant. After verdigfiess the court otherwise permits.

the pleading shall be deemed amended to conform to the proof 'f(b) In felony actions, motions to suppress evidence or motions

no objection to the relevance of the evidence was timely ra'sﬁrgder s. 971.23 or objections to the admissibility of statements of

upon the trial. ) i ... a defendant shall not be made at a preliminary examination and
(3) Upon allowing an amendment to the complaint or indiCkot until an information has been filed.

ment or information, the court may direct other amendment
thereby rendered necessary and prageed with or postpone thethe complaint shall be made prior to the preliminary examination

trial. . .
Whenthere is evidence that a jury could believe proved guilt, the trial court cann%'i waiver thereof or be deemed waived.

sua sponte set aside the verdict, amend the information, and find defendant guilty of6) If the court grants a motion to dismiss based upon a defect
alesser charge. State v. Helnik, 47 Wis. 2d 720, 177 N.W.2d 881 (1970). ~ in the indictment, information or complaint, or in the institution

A variance was not material when the court amended the charge against the de ; ; ; _
ant to charge a lesser included crime. Moore v. State, 55 Wis. 2d 1, 197 N.w.2d he proceedings, it may order that the defendant be held in cus

(1972). tody orthat the defendant’s bail be continued for not more than 72
Sub.(2), in regard to amendments after verdict, applies only to technical variantesurs pending issuance of a new summons or warrant or the filing
in the complaint, not material to the merits of the action. It may not be used to substi- indi i i H
fute a new charge. State v. Duda, 60 Wis. 2d 431, 210 N.W.2d 763 (1973). %ta new indictment, information or complaint. _
The refusal of a proposed amendment of an information has no effect on the origi-(7) If the motion to dismiss is based upon a misnomer, the

nal information. An amendment to charge a violation of a substantive section as welurt shall forthwith amend the indictment, information or com-

as a separate penalty section is not prejudicial to a defendant. Wegfiaéx,\60 Wis. P f
2d 722, 211 N.W.2d 449 (1973). plaint in that respect, and require the defendant to plead thereto.

Sub. (1) does not prohibit amendment of the information with leave of the court (8) No complaint, indictment, information, process, return or
after arraignment, but before trial, provided that the defendant's rights are not prejgher proceeding shall be dismissed or reversed for any error or

diced. Whitaker v. State, 83 Wis. 2d 368, 265 N.W.2d 575 (1978). istak h th d the identity of the defendant b
Notice of the nature and cause of the accusations is a key factor in determim a e where (he case an € laentity o € aerendant may be

whether an amendment at trial has prejudiced a defendant. The inquiry is whefgdily understood by the court; and the court may order an

the new charge is so related to the transaction and facts adduced at the prelimigagendment curing such defects.

hearing that a defendant cannot be surprised by the new charge since the preparatlog . .

for the new charge would be no different than the preparation for the old charge. Statd9) A motion required to be served on a defendant may be

S(c) In felony actions, objections based on the insufficiency of

v. Neudorff, 170 Wis. 2d 608, 489 N.W.2d 689 (Ct. App. 1992). served upon the defendant’s attorney of record.

Failure of the state to obtain court permission to file a post—arraignment amended, . . .
informationdid not deprive the court of subject matter jurisdiction. Statestastér, (10) An order denying a motion to suppress evidence or a
196 Wis. 2d 308, 538 N.W.2d 810 (Ct. App. 1995), 93-3217. motion ch#lenging the admissibility of a statement of a defendant

The trial court cannot after trial amend a charge of sexual intercourse with a chiifday be reviewed upon appeal from a judgment of conviction not-

to one of contributing to the delinquency of a minor since the offenses require pr, ; ;
of different facts and the defendant is entitled to notice of the charge against thStandlng the fact that such judgment was entered upon a plea

LaFond v. Quatsoe, 325 F. Supp. 1010 (1971). of guilty.
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(11) In actions under s. 940.225, 948.02, 948.025, 948.085, ofo admit evidence of prior untruthful allegations of sexual assault under sub. (11)

: : ; feoi s. 972.11 (2) (b) 3., the court must be able to conclude from an offer of proof that
948.095, evidence which is admissible under s. 972.11 (2) mﬁ%asonable person could infer that the complainant made a prior untruthful allega-

be determined by the court upon pretrial motion to be materiakitd. “Allegation” is not restricted to allegations reported to the police. State V.

a fact at issue in the case and of sufficient probative value to d%ﬁtssabmi(ib ;5_5_Wi5- fd 34’ 4h56 ’;‘HW-%dtGOO (1990)-htt . i
; [ PRRSRTS ; ub. is inapplicable when the statement sought to be suppressed has no pos-
Welgh Its |nﬂammatory and preJUd|C|aI nature before it may l:L(?ole relevance to the charge to which the defendant pled guilty. State v. Pozo, 198
introduced at trial. Wis. 2d 706, 544 N.W.2d 228 (Ct. App. 1995).
; ; heharmless error approach in s. 971.31 (10) appeals is not precluded in any way.
(12) In actions under s. 940.22, the court may determine t.Eéte v. Armstrong, 225 Wis. 2d 121, 591 N.W.2d 604 (1999), 97-0925.
admissibility of evidence under s. 972.11 only upon a pretriala Miranda-Goodchilchearing to determine voluntariness of confessions is an evi-
motion. dentiaryhearing for the parties. It is not a soliloquy for the court. The court must not
X . . permit itself to become a witness or an advocate for one party. A defendant does not
(13) (a) A juvenile over whom the court has jurisdiction undeéceive a full and fair evidentiary hearing when the role of the prosecutor is played
i i y ghe judge and the prosecutor is reduced to a bystander. State v. Jiles, 2003 WI 66,
Thotion belore o ancer urseichon 6.ne sourt aesigned 1 e 4 4,663 1124 199 02 0155
N J ; 9 he press and public have no constitutional right to attend a pretrial suppression
exercisgurisdiction under chs. 48 and 938.The motion may allegearing when the defendant demands closed hearing to avoid prejudicial publicity.
that the juvenile did not commit the violation under the circun§annett Co. v. DePasquale, 443 U.S. 368 (1979).
stances @scribed in s. 938.183 (1) (b) or (c), whichever is applica-

ble, or that transfer of jurisdiction would be appropriate becausél:315 Inquiry upon dismissal. — Before a court dismisses
of all of the following: a criminal charge against a person, the court shall inquire of the

1. If convicted, the juvenile could not receive adequate tre%smm attorney whether he or she has complied with s. 971.095

ment in the criminal justice system. History: 1997 a. 181.

2. Transferring jurisdiction to the court assigned to exercise
jurisdiction under chs. 48 and 938 would not depreciate the s&711.32 Ownership, how alleged. In an indictment, infor-
ousness of the offense. mation or complaint for a crime committed in relation to property,

3. Retaining jurisdiction is not necessary to deter the juvenileshall be sufficient to state the name of any one of several co-
or other juveniles from committing the violation of which thé@wners, or of any officer or manager of any corporation, limited
juvenile is accused under the circumstances specified inligbility company or association owning the same.

938.183 (1) (b) or (c), whichever is applicable. History: 1993 a. 112, 491.

(b) The court shall retain jurisdiction unless the juvenilg;q 33 pgssession of property, what sufficient. In the
proves by a preponderance of the evidence that he or she didpgtecytion of a crime committed upon or in relation to or in any
commit the violation under the circumstances described iN\vay affecting real property or any crime committed by stealing,
938.183 (1) (b) or (c), whichever is applicable, or that transfg maging or fraudulently receiving or concealing personal prop-
would beappropriate because all of the factors specified in par. y, it is sufficient if it is proved that at the time the crime was

1., 2. and 3. are met, committed either the actual or constructive possession or the gen-

History: 1975 c. 184; 1985 a. 275; 1987 a. 332 s. 64; 1993 a. 227, 486; 199 ; ; ; )
352, 387, 456: 1997 &, 205: 2005 &, 277. Bfal orspecial property in any part of such property was in the per

When defense counsel refused, for strategic reasons, to pursue a motion madg%ﬂ) a”eged to be the owner thereof.
se by the defendant before trial to suppress evidence of identification at a lineup, there
was a waiver of the motion. State v. McDonald, 50 Wis. 2d 534, 184 N.W.2d 8§61 34 Intent to defr aud. Where the intent to defraud is nec-

(1971). X : o o ;
A claim of illegal arrest for lack of probable cause must be raised by motion befgrﬁsary to constitute the crime it is sufficient to alleQe the intent

trial. Lampkins v. State, 51 Wis. 2d 564, 187 N.W.2d 164 (1971). generally; and on the trial it shall be sufficient if there appears to
The waiver provision in sub. (2) is constitutional. Day v. State, 52 Wis. 2d 142 an intent to defraud the United States or any state or any person.
187 N.W.2d 790.

A defendant is not required to make a motion to withdraw his plea to preservedt . ; ; . _
right to a review of an alleged error of refusal to suppress evidence. State v. Mgg?,l'SG Theft; ple adlng and evidence; SUbsequent pro

60 Wis. 2d 452, 210 N.W.2d 685 (1971). secutions. (1) In any criminal pleading for theft, it is didient
A motion to suppress statements on the ground that they were products of an alegsharge that the defendant did steal the property (describing it)

edly improper arrest was timely, notwithstanding failure to assert that challenge pggrthe owner (naming the owner) of the value of (stating the value
to arraignment, since it was made after the information was filed and prior to tri

Rinehart v. State, 63 Wis. 2d 760, 218 N.W.2d 323 (1974). 'money). o _ _
A request for &oodchildhearing after direct testimony is concluded is not timely ~ (2) Any criminal pleading for theft may contain a count for
under sub. (2). Coleman v. State, 64 Wis. 2d 124, 218 N.W.2d 744 (1974). receivingthe same property and the jury may find all or any of the

The rule in sub. (2) does not apply to confessions, because sub. (2) is qualifie P ; :
subs. (3) and (4). Upchurch v. State, 64 Wis. 2d 553, 219 N.W.2d 363 (1974). $B¥50n5 charged guilty of either of the crimes.

A challenge to the search of one’s person cannot be raised for the first time on(3) In any case of theft involving more than one theft, all thefts

appeal. Madison v. State, 64 Wis. 2d 564, 219 N.W.2d 259 (1974). may be prosecuted as a single crime if:

A defendant’s right to testify at@oodchildhearing may be curtailed only for the
most compelling reasons. Franklin v. State, 7. & 717, 247 N.W.2d 721 (1976). (@) The property belonged to the same owner and the thefts

Whenthe state used a traffic citation to initiate legal proceedings and subsequeW@recomminEd pursuant to a single intent and design or in execu-
decided tgrosecute the action as a crime, the trial court erred in not giving the deftion of a single deceptive scheme;

dant 10 days from the date of the amended charge to object to the sufficiency of the(b Th bel d h d I
complaint. State v. Mudgett, 99 Wis. 2d 525, 299 N.W.2d 621 (Ct. App. 1980). ) The property belonged to the same owner and was stolen

Sub. (6) authorizes the court to hold a defendant in custody or on bail for 72 hddysa person in possession of it; or
pendingnew proceedings. State ex rel. Brockway v. Milwaukee CtyCCiL05 Wis. (C) The property belonged to more than one owner and was sto-

2d 341, 313 N.W.2d 845 (Ct. App. 1981). f th | tt inale intent and desi
Factors that a court should consider when a defendant requests to be tried a@pa rom the same place pursuant 1o a single intent an esign.

codefendant irder to secure the testimony of the codefendant are: 1) the likelihood (4) In any case of theft involving more than one theft but
that the codefendant will testify; 2) the likelihood that the testimony will be signifjs ; i it i i ~i

cant and beneficial to the defendant; 3) whether the defendant diligently attem g&’seCUted asa smgle C“m.e’ itis suff|C|en_t to alleQe genera”y. a
to secure the evidence in time for trial; 4) the length of delay requested; and 5)teft Of property to a certain value committed between certain
burden on the trial court and prosecution. State v. Anastas, 107 Wis. 2d 270, @2Qes, without specifying any particulars. On the trial, evidence

N‘\é\gzpdlejfdi(ncgtlgﬁﬁt’; ;Lr?esczjzéfendant waived the right to appeal the trial court’s ruIimay be given of any such theft committed on or between the dates
on the admissibility 6f other crimes evidence. State v. Nelson, 108 Wis. 2d 698, %ﬂl@ged;and it is suficient to maintain the Charge and is not a vari-

N.W.2d 292 (Ct. App. 1982). ance if it isproved that any property was stolen during such period.
_Afinding of not guilty by reason of mental disease or defect is a judgment of cdBut an acquittal or conviction in any such case does not bar a sub-
viction under s. 972.13 (1) and thus s. 971.31 (10) is applicable. State v. Sm'th'ééﬁuenprosecution for any acts of theft on which no evidence was

Wis. 2d 497, 335 N.W.2d 376 (1983). ived h ial of th iginal ch | f T
Sub. (10) does not apply to civil forfeiture cases. County of Racine v. Smith, 1eceive at the trial of the original charge. In case of a conviction

Wis. 2d 431, 362 N.W.2d 439 (Ct. App. 1984). on the original charge on a plea of guilty or no contest, the district
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attorney may, at any time before sentence, file a bill of particulalisionsspecified in the agreement. The agreement shall be in writ-
or other written statement specifying what particular acts of théfg, signed by the district attorney or his or her designee and the
are included in the charge and in that event conviction does notpeerson, and shall provide that the person waives his or her right to

a subsequent prosecution for any other acts of theft. a speedy trial and that the agreement will toll any applicable civil
History: 1993 a. 486. or criminal statute of limitations during the period of the agree-

) ) ) ) ment, and, furthermore, that the person shall file with the district

971.365 Crimes involving certain controlled sub- attorney a monthly written report certifying his or her compliance

stances. (1) (a) In any case under s. 961.41 (1) (em), 1996ith the conditions specified in the agreement. The district attor-
stats., or s. 961.41 (1) (cm), (d), (e), (f), (9) or (h) involving Mokgay shall provide the spouse of the accused person and the alleged

than one violation, all violations may be prosecuted as a sing|gtim or the parent or guardian of the alleged victim with a copy
crime if the violations were pursuant to a single intent and desigfthe agreement.

(b) In any case under s. 961.41 (1m) (em), 1999 stats., or S¢c) 1. The agreement may provide as one of its conditions that
961.41 (1m) (cm), (d), (&), (), (9) or (h) involving more than ong herson covered under sub. (1) (b) or (c) pay the domestic abuse
violation, all violations may be prosecuted as a single crime if t8grcharge under s. 973.055. Payments and collections under this
violations were pursuant to a single intent and design. subdivision are subject to s. 973.055 (2) to (4), except as follows:

(c) In any case under s. 961.41 (39) (a) 2., 1999 stats., Or S.5  The district attorney shall determine the amount due. The
961.41 (3g) (dm), 1999 stats., or s. 961.41 (3g) (am), (), (d), &trict attorney may authorize less than a full surcharge if he or
or (9) |nvodlvmg mprelthan onée \ﬂolatlloln,.all violations may bepe pelieves that full payment would have a negative impact on the
prosecuted as a single crime if the violations were pursuant g qer's family. The district attorney shall provide the clerk of

single intent and design. circuit court with the information necessary to comply with subd.
(2) An acquittal or conviction under sub. (1) does not barga p.

subsequent prosecution for any acts in violation of s. 961.41 (1) b. The clerk of circuit court shall collect the amount due from

(em%, 1&%%“??" S 9619.2% E;llm% (err:j), 193395;&1?.{ S 961'2%%?1 %p'erson and transmit it to the county treasurer.

gi; (CI’TI), (d)'S(g)’S(,f)(’)r(gS)' or (h), ((1%)) ((Cm)),, (d), (es)’a(s;l(ggysér (h " 2. Ifthe pl’OSECUtiQﬂ is resumed under S.Ub. (2) and the person

or (3g) (am), (), (d), (€), or (g) on which no evidence was receiJégsubsequently convicted, a court shall give the person credit

at the trial on the original charge. under s. 973.055 for any amount paid under subd. 1.
History: 1985 a. 328; 1987 a. 339; 1989 a. 121; 1993 a. 98, 118, 490; 1995 a. 448(2) The written agreement shall be terminated and the pro-
1999 a. 48; 2001 a. 109; 2003 a. 49. secution may resume upon written notice by either the person or
. e the district attorney to the other prior to completion of the period
971.366 Use of another’s personal identifying infor- of the agreement.

mation: charges. In any case under s. 943.201 or 943.203 . . .
involving more than one violation, all violations may be prose- (3) Upon completion of the period of the agreement, if the

cuted as a single crime if the violations were pursuant to a singg_:(eement_ has not been terminated under sub. (2), the court shall
intent and design. ISmiss, with prejudice, any charge or charges against the person

History: 2003 a. 36. in connection with the crime specified in sub. (1m), or if no such
charges have been filed, none may be filed.
971.367 False statements to financial institutions: (4) Consent to a deferred prosecution under this section is not

charges. In any case under s. 946.79 involving more than om@ admission of guilt and the consent may not be admitted in evi-
violation, all violations may be prosecuted as a single crime if tHence in a trial for the crime specified in sub. (1m), except if rele-

violations were pursuant to a single intent and design. vant to questions concerning the statute of limitations or lack of
History: 2003 a. 36. speedy trial. No statement relating to the crime, made by the per-
son in connection with any discussions concerning deferred pro-

971.37 Deferred prosecution programs; domestic secution or to any person involved in a program in which the per-

abuse. (1) In this section, “child sexual abuse” means agon must participate as a condition of the agreement, is admissible
alleged violation of s. 940.225, 948.02, 948.025, 948.05, 948.Q%a trial for the crime specified in sub. (1m).

948.085, 0948.095 if the alleged victim is a minor and the person (5) Thjs section does not preclude use of deferred prosecution
accused of, or charged with, the violation: agreements for any alleged violations not subject to this section.
(a) Lives with or has lived with the minor; History: 1979 c. 111; 1981 c. 88, 366; 1983 a. 204; 1987 a. 27; 1987 a. 332 s. 64;

(b) Is nearer of kin to the aIIeged victim than a 2nd COUSiI"I‘lggl a. 39; 1993 a. 227, 262, 319; 1995 a. 343, 353, 456; 1997 a. 35, 143; 2003 a.
139; 2005 a. 277.

(c) Is a guardian or legal custodian of the minor; or The provision of sub.(4) that consent to a deferred prosecution is not an admission

; e uilt and the consent may not be admitted in evidence in a trial for the crime is not
(d), Is or appears to be ina position of power or control OVgﬁldered meaningless if an agreement may require an admission of guilt. Sub. (4)
the minor. meanghat should a deferred prosecution agreement be revoked, the defendant’s will-

iatri f ingness to enter the agreement may not be admitted at trial as evidence of guilt. When

(1m) (a) The district attomey m‘?‘y en.ter into a deferred p.rglc.ieferred prosecution agreement requires a defendant to enter a plea as a condition,
secution agreement under this section with any of the f0”0W||']giz_3 the plea itself and not the agreement that constitutes the acknowledgement of
1. A person accused of or charged with child sexual abu%'l'“- Indeed, if the agreement is dissolved, the plea remains. State v. Daley, 2006

. o c e App 81, 292 Wis. 2d 517, 716 N.W.2d 146, 05-0048.
2. An adult accused of or charged with a criminal violation of
S. 94019, 940.20 (1m), 940201, 940225, 94023, 9402%5,138 Deferred prosecution program; Community
94030, 94042, 94043, 94044, 94045, 94048, 94120, 941:\%};‘”(:(3 Work. (1) Except as pr0V|ded |n s. 967.055 (3), the d|s_
943.01, 943.011, 943.14, 943.15, 946.49, 947.01, 947.012¢@4t attorney may require as a condition of any deferred prosecu-
act by the adult person against his or her spouse or former spogsgyice work for a public agency or a nonprofit charitable orga-
against an adult with whom the adult person resides or formegiyation. The number of hours of work required may not exceed
resided omgainst an adult with whom the adult person has creaigfla; would be reasonable considering the seriousness of the
a child. alleged offense. An order may only apply if agreed to by the
3. A person accused of or charged with a violation of s. 813 d&fendant and the organization or agency. The district attorney
(8) (). shall ensure that the defendant is provided a written statement of
(b) The agreement shall provide that the prosecution will ige terms of the community service order and that the community
suspended for a specified period if the person complies with caervice order is monitored.
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(2) Any organization or agency acting in good faith to which (f) Whether other charges under s. 943.24 are pending against
a defendant is assigned pursuant to an order under this sectionti@sffender.
immunity from any civil liability in excess of $25,000 for acts or  (3) ConbpiTions oF PROGRAM. A deferred prosecution agree-
omissions by or impacting on the defendant. ment to which this section applies may require an offender to do

971.39 Deferred prosecution program; agreements ~ (a) Pay money owed for the worthless check or other order

; ; : ; d in violation of s. 943.24 to the district attorney for remit-

with department. (1) Except as provided in s. 967.055 (3), i Ssue

counties having a population of less than 100,000, if a defend ce to the payee of the worthless_ ch_eck or order. .

is charged with a crime, the district attorney, the department andP) Make other payments for restitution for then$e, includ-

a defendant may all enter into a deferred prosecution agreerﬁ@ﬂltpayments to reimburse any person for fees assessed by a finan-

which includes, but is not limited to, the following conditions: cial institution in connection with the person attempting to present
(&) The agreement shall be in writing, signed by the distrlt&e worthless check or other order.

attorney or his or her designee, a representative of the departmerf) Pay administrative fees assessed under sub. (7). _
and the defendant. (d) Pay for and successfully complete a class or counseling

(b) The defendant admits, in writing, all of the elements of thgdarding financial management. _
NOTE: Par. (d) was created as par. (b) by 2005 Wis. Act 462 andrumbered

crime Charged' o . ) by the revisor under s. 13.93 (1) (b).
_(c) The defendant agrees to participate in therapy or in commu+4) Orrensescoverep. The deferred prosecution agreement
nity programs and to abide by any conditions imposed under #}all'specify the offenses for which prosecution is being deferred

therapy or programs. _ ) _ and shall describe the checks involved in the transactions. The
(d) The department monitors compliance with the deferreliktrict attorney shall agree not to prosecute those offenses while
prosecution agreement. the agreement remains in effect or afterward if the offender suc-

(e) The district attorney may resume prosecution upon teessfully completes the deferred prosecution program.
defendant’s failure to meet or comply with any condition of a (5) PRIVATE CONTRACTOROPERATIONOF PROGRAM. () A dis-
deferred prosecution agreement. trict attorney who establishes a deferred prosecution program

() The circuit court shall dismiss, with prejudice, any chargénder this section may contract with a private entity to operate or
which is subject to the agreement upon the completion of ta@minister all or part of the program under the supervision, direc-
period of the agreement, unless prosecution has been resufifgd and control the district attorney.
under par. (e). (b) A private entity acting under this subsection shall maintain

(2) Any written admission under sub. (1) (b) and any stat#surance, financial. accounting _corjtrols, and fund disbursement
ment relating tahe crime under sub. (1) (intro.), made by the peprocedures as required by the dlstn(_:t attorney. The district attor-
son in connection with any discussions concerning deferred pRgy shall audit the accounts of the private entity, but only after pro-
secution or to any person involved in a program in which théding written notice.
person must participate as a condition of the agreement, are ndfc) If an offender who is the subject of a deferred prosecution
admissible in a trial for the crime. agreement under this section is represented by an attorney, a pri-

History: 1985 a. 29; 1987 a. 101. vateentity acting under this subsection may communicate directly

A judgment entered pursuant to a plea agreement withholding sentence and i H .
ing the defendant on probation for certain counts while entry of judgment on ot@fh the offender if any of th(:f' foIIowmg apply. . .
counts was deferred provided the defendant committed no additional crimes and 1. The attorney has not informed the private entity of his or
abided by the terms of probation was not a deferred prosecution agreement supjget i i it

to this section. State v. Wollenberg, 2004 WI App 20, 268 Wis. 2d 810, 674 N.W.gg? representation in writing.

916, 03-1706. 2. The attorney has authorized the communication.

) 3. The private entity has requested authorization for the com-
971.40 Deferred prosecution agreement; placement  mynjcation from the attorney, but the attorney has failed to
with volunteers in probation program. The court, district respond to that request within a reasonable period of time.

attorney and defendant may enter into a deferred prosecutiongy A gistrict attorney may cancel a contract entered into with

agreement for the defendant to be placed with a volunteers,igy e entity under this subsection if any of the following occur:
probation program under s. 973.11. The agreement must inclu ®1 The ori i it incinal of the privat ity |
the requirement that the defendant comply with the court’s order, 1- The private entity or a principal of the private entity is con-

under s. 973.11 (1). victed of any of the following:
History: 1991 a. 253. a. A felony under any state or federal law.
b. A misdemeanor under any state or federal law if proof of
971.41 Deferred prosecution program; worthless the defendant’s dishonesty is an essential element of the offense

checks. (1) DerINITION. In this section, “offender” means aor if the offense relates to debt collection.
person charged with, or for whom probable cause exists to chargez The private entity uses or threatens to use force or violence
the person with, a violation of s. 943.24. against an offender, a member of his or her family, or his or her
(2) ESTABLISHMENT OF PROGRAMELIGIBILITY CRITERIA. Adis-  property.
trict attorney may create within his or her office a worthless check 3. The private entity threatens the seizure, attachment, or sale
deferred prosecution program for offenders who agree to partigj-an offender’s property without disclosing that prior court pro-
pate in it as an alternative to prosecution. The district attorng¥edings are required.
may establish criteria for determining an offender’s eligibility for 4 11,0 private entity, with knowledge that the statement is
Ejhet program. l_A_rt?_lqng thethfa(;tcilrs that the program may Userifise makes or threatens to make a statement to a 3rd party that
etermining eligibility are the following: _ adversely affects an offender’s reputation for creditworthiness.
H (a)ﬁ The face value of any check or order that was involved in 5 - the private entity initiates or threatens to initiate commu-
the offense. nication with an offender’s employer. This subdivision does not
(b) If applicable, the reason why the check or order was diggply if the communication is authorized under a court order or
honored by a financial institution. federal law or if all of the following apply:
(c) Other evidence presented to the district attorney regarding a. An offender’s payment is 30 or more days past due.
the facts and circumstances of the offense. b. The private entity has provided written notice to the

(d) The offender’s criminal history. offender at his or her last known address, at least 5 days before-
(e) Prior referrals of the offender to the program. hand, of its intent to communicate with the employer.
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6. The private entity harasses afenéler, including by doing L. Conducting business under a particular name or implying
any of the following: that the business has a particular name if the use of the name has

a. Communicating witthe offender or a member of his or hePOt been authorized by the district attorney.
family at any unusual time or place or at a time or place that the M. Misrepresenting the amount of restitution alleged to be
private entity knows or has reason to know is inconvenient to #ed by an offender.
offender or the family member. In the absence of evidence to the n. Except as authorized by the district attorney, representing
contrary, the private entity shall be presumed to know that cofiat an existing restitution amount may be increased by the addi-
municating with an offender or a member of his or her family fen of attorney fees, investigation fees, or any other fees or
his or her residence before 8:00 a.m. or after 9:00 p.m. is inc6Rarges when those fees or charges may not legally be added.
venient to the offender or the family member. 0. Except as authorized by the district attorney, representing
b. Publishing or threatening to publish thfenéler'sname on that the private entity is an attorney or an agent for an attorney if
a list of offenders who allegedly refuse to pay restitution. THIEE ENttY is not.

subd. 6. b. does not apply if the district attorney authorizes the P- Recovering or attempting to recover any interest or other
publication of the offender’s name in such a manner. charge or fee in excess of the actual restitution or claim unless the

- . . i interest or other charge or fee is expressly authorized under the
c. Advertising or threatening to advertise the sale of f'nan%ﬁgntract with the district attorney.

information regarding the offender in order to coerce the offender g. Communicating or threatening to communicate directly

to pay restitution. _ _ _ _ with an offender who is represented by an attorney. This subd. 6.
~d. Disclosing or threatening to disclose information concerg: does not apply to communications permitted under par. (c).
ing the alleged violation of s. 943.24 without disclosing or agree- ;  Engaging in dishonorable, unethical, or unprofessional
ing to disclose the fact that the offender disputes the allegatioggnduct of aharacter likely to deceive, defraud, or harm the pub-
This subd. 6. d. applies only if the private entity knows that tlje.
offender reasonably disputes the allegations. s. Communicating with an offender or a member of his or her
e. Disclosing or threatening to disclose information relatirfamily at a time of day or night, with such frequency, or in such
to an offender’s case to any person other than the victim, the disnanner as to constitute harassment of the offender or his or her
trict attorney, opersons to whom the district attorney has properfamily member.
authorized disclosure. (6) ConFIDENTIALITY. Records relating to programs estab-
f. Causing a telephone to ring or engaging any person in tdighed under this section are not subject to inspection or copying
phone conversation repeatedly or continuously with intent der s19.35. A district attorney may disclose information relat-

annoy, abuse, or harass any person at the number called.  ing to persons participating in the program only to a private entity

9. Using profane, obscene, or abusive language in comngﬁ-erat'ng or administering such a program, to another district

cating with an offender, a member of his or her family, or othefa.oroY: o a court, or to a law enforcement agency. A private
9 ' Y, éntity operating or administering such a program may disclose

h. Engaging in any conduct which the district attorney findgformation relating to such persons only as permitted under sub.
was intended to cause and did cause mental or physical illnesgjqd) 6. or to the district attorney or, with the district attorney’s
the offender or a member of his or her family. consent, to another district attorney or to a law enforcement

i. Attempting or threatening to enforce a claimed right or reragency.
edy with knowledge or reason to know that the claimed right or (7) Fees. Notwithstanding s. 978.06 (1), a district attorney or
remedy does not exist. a private entity acting under sub. (5) may charge a defendant who

j. Except as authorized by the district attorney, engagingfhd Party to a deferred prosecution agreement under this section

any form of communication that simulates legal or judicial pr@- ee to cover his, her, or its costs under the agreement. The district

cess or that conveys the impression that the communicatior {9TNeYy may require that the fee be paid directly to the district

: . . : rney’s office or to the private entity. The district attorney, or
gegr?c mcz)ardgf,ﬁtl:?a;a\g:hbon;ﬁdéttgrrr:z av%ﬁ{azvﬁ?sa%ta governme'ﬁig{epdistrict attorney and the private entity, may establish guide-
gency or y . y o lines onwhen fees may be waived for an offender due to hardship
k. Using any badge, uniform, or other thing to indicate thghd may authorize extended payment plans of not more than 6
the person is a government employee or official, except as authfnths in length.

rized by law or by the district attorney. History: 2005 a. 462; s. 13.93 (1) (b).
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