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Not certified under s. 35.18 (2), stats.

RULES OF APPELLATE PROCEDURE

809.10

CHAPTER 809
RULES OF APPELLATE PROCEDURE

SUBCHAPTER | CH. 799, TRAFFIC REGULATION,
DEFINITIONS MUNICIPAL ORDINANCE VIOLATION, AND
809.01 Rule (Definitions). PARENTAL CONSENT TO ABORTION CASES
SUBCHAPTER Il 809.40  Rule (Appeals in termination of parental rights788, traffic regulation,
CIVIL APPEAL PROCEDURE IN COURT OF APPEALS municipal ordinance violation, and parental consent to abortion cases).
809.10 Rule (Initiating the appeal). 809.41 Rule (Moyon for 3—judge panel or hearing in county of origin).
809.103 Appeals in proceedings related to prisoners. 809.42  Rule (Waiver of oral argument).
809.105 Appeals iproceedings related to parental consent prior to performance&9-43  Rule (Number of briefs).
abortion. SUBCHAPTER V
809.107 Appeals in proceedings related to termination of parental rights. DISCRETIONARY JURISDICTION PROCEDURE IN COURT OF APPEALS
809.11  Rule (Items to be filed and forwarded). 809.50 Rule (Appeal from judgment or order not appealable as of right).
809.12  Rule (Motion for relief pending appeal). 809.51  Rule (Supervisory writ and original jurisdiction to issue prerogative writ).
809.13  Rule (Intervention). 809.52  Rule (Temporary relief).
809.14 Rule (Motions). SUBCHAPTER VI
809.15 Rule (Record on appeal). APPELLATE PROCEDURE IN SUPREME COURT
809.17 Rule (Expedited appeals program, voluntary alternative dispute resolu®®.60 Rule (Petition to bypass).
and presubmission conference). 809.61 Rule (Bypass by certification of court of appeals or upon motion of
809.18 Rule (Voluntary dismissal). supreme court).
809.19 Rule (Briefs and appendix). 809.62 Rule (Petition for review).
809.20 Rule (Assignment and advancement of cases). 809.63 Rule (Procedure in supreme court).
809.21 Rule (Summary disposition). 809.64 Rule (Reconsideration).
809.22 Rule (Oral argument). SUBCHAPTER VII
809.23  Rule (Publication of opinions). ORIGINAL JURISDICTION PROCEDURE
809.24 Rule (Reconsideration). IN SUPREME COURT
809.25  Rule (Costs and fees). 809.70  Rule (Original action).
809.26  Rule (Remittitur). 809.71  Rule (Supervisory writ).
SUBCHAPTER Il SUBCHAPTER VIII
APPEAL PROCEDURE IN COURT OF APPEALS IN MISCELLANEOUS PROCEDURES IN COURT OF APPEALS AND
CRIMINAL AND CH. 48, 51, 55, AND 938 CASES SUPREME COURT
809.30 Rule (Appeals in criminal, ch. 48, 51, 55, and 938 cases). 809.80 Rule (Filing and service of papers).
809.31 Rule (Release on bond pending seeking postconviction relief). 809.81  Rule (Form of papers).
809.32  Rule (No merit reports). 809.82 Rule (Computation and enlargement of time).
SUBCHAPTER IV 809.83 Rule (Penalties for delay or noncompliance with rules).
APPEAL PROCEDURE IN COURT OF APPEALS 809.84  Rule (Applicability of rules of civil procedure).
IN TERMINATION OF PARENTAL RIGHTS, 809.85 Rule (Counsel to continue).

809.01 Rule (Definitions).

(1) “Appeal” means a review in an appellate court by app
or writ of error authorized by law of a judgment or order of a cifs;
cuit court.

(2) “Appellant” means a person who files a notice of appeé,?h

SUBCHAPTER | (12) “Word” means a group consisting of one or more alpha-
betical characters with a space or punctuation mark preceding and
DEFINITIONS succeeding the group.

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1977 c. 449; Sup. Ct. Order No.

In this chapter:

93-20, 179 Wis. 2d xxv; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii.
Judicial Council Committee’s Note, 1978The definitions reflect some of the

edlanges incorporated into the rules. The term “appeal” applies both to an appeal
thorized bystatute and the writ of error guaranteed by Section 21 of Article | of the
onstitution. The lojective of these rules is to provide the same procedure for appeals
and writs of error. Historically, the review authorized by a writ of error was limited
questions of law, while both the law and the facts could be reviewed on appeal.
e Wisconsin Supreme Court does not distinguish betitsepower in appeals and

(3) “Co-appellant” means a person who files a notice @f writs of error. Although under the former procedure appeals were normally used

appeal in an action or proceeding in which a notice of appeal
previously been filed by another person and whose interests g
not adverse to that person.

(4) “Court” means the court of appeals or, if the appeal or otr‘g{-ﬁé
proceeding is in the supreme court, the supreme court.

(5) “Cross—appellant” means a respondent who files a notig’ér
of cross—appeal or a respondent who files a statement of ob1§,§
tions under s. 808.075 (8).

(5d)

(59)

“Monospaced fontfneans a font in which each charactef

“Proportional font” means a font in which the horizontal

space used by a character varies.

(6) “Respondent” means a person adverse to the appellant or
co—appellant.

(8) “Serif font” means a font that has short ornaments or barsC!VIL APPEAL PROCEDURE IN COURT OF APPEALS
at the upper and lower ends of the main strokes of the characters.

(8m) “Sixty characters per full line” means the length of 809.10 Rule (Initiating the appeal).

il cases and writs of error in criminal cases, the only differences between them
e innomenclature and method of initiating the review process. There is no reason
ain the formalistic differences between them.

The definitions of the parties to the appeal are intended to change the former stat-
section 817.10, under which the party first appealing was the appellant, and all
r parties were respondents. This often resulted in a party with interests identical
to the appellant being labeled a respondent, while two parties opposed to each other
e both labeled respondents. Under this section the party first appealing is the
ellant, parties appealing from the same judgment or order not opposed to the
ellant are co—appellants, and parties adverse to the appellant or co—appellant are
respondents. The terms “plaintiff in error” and “defendant in error” previously used
connection with writs of error are no longer used. [Re Order effective July 1, 1978]

A Understanding the New Rules of Appellate Procedure. Stephens. Wis. Law. July
uses an equal amount of horizontal space. 2001.

SUBCHAPTER Il

(1) NOTICEOFAPPEAL.

nonindented line of 13 point proportional serif font characte(a) Filing. A person shall initiate an appeal by filing a notice of
determined byising a line composed of a repeating string of lovappeal with the clerk of the circuit court in which the judgment or
ercase characters in alphabetical order. order appealed from was entered.
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(b) Content. The notice of appeal shall include all of the folOrderNo. 93-19, 179 Wis. 2d xxiii; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis.
Iowing' 2d xxvii; Sup. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d xiii; 2005 a. 434.

Cross—reference: See also s. 767.217 (2) for appeals involving child support and

1. The case name and number. maintenance.

; e o ; ; Court of Appeals Note, 1986Sub. (1) (a) is amended to require appellants to file

2. A,n, 'dentlﬁcat,'on ,Of the JUdgmem or order from which t,h% docketing sﬁgtement in the court of(a)pée)als on a form presqcribed%r; the court at the
person filing the notice intends to appeal and the date on whictinit the notice of appeal is filed in the trial court. The docketing statement will pro-
was entered. vide the court with information for its expedited appeals program pursuant to s.

. . 809.17 and the rules and procedures set forth in Section VII, Expedited Appeals, of

3. A statement of whether the appeal arises in one of the typeCourt of Appeals Internal Operating Procedures (amended March 1, 1986).

of cases specified in s. 752.31 (2). Docketing statement forms are available in the offices of clerks of the circuit courts.
. . '[‘Re Order effective January 1, 1987]
4. A statement of whether the appeal is to be given preferencidicial Council Committee’s Note, 1978Sub. (1) (a) establishes the same pro-

in the circuit court or court of appeals pursuant to statute. cedure for initiating a review by the Court of Appeals whether it be the statutory

. eal or constitutional writ of error. Both are begun by filing a notice of appeal in
5. If theappeal is under s. 809.30 or 809.32, a statement of a?l.gtrial court. The prior procedure under which a person could obtain a writ of error

date ofservice of the last transcript or copy of the circuit court cagem the Supreme Court and then file it in the trial court at his leisure is eliminated.

i i i i i fi is important to recognize that the right to seek review by writ of error as established
record if no postconviction motion is filed, the date of the Ord%l’ the Constitution is not abolished, but the procedure for seeking that review is made

deciding postcor_lviction motions, or_the date of any other notic@iform with that for filing an appeal.
of-appeal deadline that was established by the court of appealghe second sentence of sub. (1) (b) is designed to change the law as declared in
; ; er s. 817.11 (4), and the decisions of the Supreme Court interpreting former s.
6'_ l_f counsel is appomted under ch. 977, a copy of the OrC%ESQ (1), under which the Supreme Court was vested with subject matter jurisdic-
appointing counsel. tion when an appealable order was entered. Under former s. 817.11 (4), the notice
; ; ; - Of appeal was necessary only to confer personal jurisdiction which could have been
(©) C_OpIeS of the noticeAt the same time that the person fll_eglaived.The court often had to decide whether the respondent by some conduct, such
the notice of appeal, the person shall send a copy of the noticas@figning a stipulation or receiving a brief, had waived any objection to personal
appeal to the clerk of the court of appeals. jurisdiction. The result was that a judgment of a trial court in Wisconsin was never
. ompletely final because even after the expiration of the time for an appeal a party
(d) Docketing statementThe person shall send the court Ozould still appeal, and if the respondent failed to object or take some step that could
iai i nsidered as participating in the appeal prior to objecting, the Supreme Court was
appeals an original and one copy of a completed docketing st

ment on a form prescribed by the court of appeals. The docke rt;} 'Seyvs"fg,”n”;eng,”g,%rgfgt‘hg:“;;gg“"“ conforms Wisconsin practice to that in the

statemenshall accompany the court of appeals’ copy of the noticesyn.(2) (a) provides that appellants whose interests are substantially identical may
of appeal. The person shall send a copy of the completed docketeed jointly or separately. See Rule 3 (b), Federal Rules of Appellate Procedure
ing statement to the other parties to the appeal. Docketing StgﬁAP). If they do not wish to proceed jointly, or their interests are not the same, or

. . ey are challenging from the same judgment or order, the subsequent appeal
ments need not be filed in appeals brought under s. 809.1{wuid beocketed with the first appeal, but the second person appealing has the same

809.107, 809.32, or 974.06 (7), in cases under ch. 980cas@s procedural rights, such as filing of briefs, as the first appellant. The respondent has

; ; ; ; parate briefing rights as to each appellant and co—appellant filing a separate brief.
in which a party represents himself or herself. Docketing Stafﬁs anticipated under this section that all appeals arising out of the same case filed

ments need not be filed in appea]s brou.ghy under s. 809.30w@fin the same appeal period will be considered in a single appeal and not be treated
974.05, or byhe state or defendant in permissive appeals in crinai separate cases in the Court of Appeals.

nal cases pursuant to s. 809.50, except that docketing statequﬁ%’- (2) (b). The respondent who desires to challenge a judgment or order must
. ; .. Ife’ @ notice of cross—appeal. Notices of review are abolished. Under former s.
shall be filed in cases arising under chs. 48, 51, 55, or 938.  g17.12, it was very difficult to ascertain when a noticeealew or cross-appeal was

f ili i i ithinappropriate. Requiring a notice of cross—appeal in each instance eliminates this con-
(e) Time for ﬁllng' The notice of appeal must be filed withir? sion. The respondent is given a minimum of 30 days after the filing of the notice

the time specified by law. The filing of a timely notice of appeg appeal to determine whether to file a cross—appeal. As was the case under former
is necessary to give the court jurisdiction over the appeal. s. 817.12, a respondent loses the right to cross—appeal if the cross—appeal is not filed
: P . within the specified time.

. (f) Errpr In content not JunSdl(.:tlonal defecAn Incon.se.qu.en.- ub. (3). Appeals from judgments or orders in separate cases in the trial court are
tial error in the content of the notice of appeal is not a jurisdictionfkketed as separate appeals in the Court of Appeals. If appropriate, these cases can
defect. be consolidated after docketing by order of the Court of Appeals. Rule 3 (b), FRAP.

. _ Sub. (4). The provision of former s. 817.34 that an appeal from a final judgment

(2) MuLTiPLE APPEAL_S- (a) Joint and co appealslf 2 0!’ more brings before the court for review all of the prior orders entered in the case is contin-

persons are each entitled to appeal from the same judgmeniear This does not apply, however, to any prior final order or judgment which could
orderentered in the same action or proceeding in the trial court ;ﬂqgefbeen appealed as of right under s. 808.03 (1). Thus a judgment dismissing a

. P . endanfrom a case must be appealed immediately and cannot be reviewed when
their interests are such as to make joinder practicable, they fﬁ%fmem is rendered on the plaintiff's claim against the other defendants. Nonfinal

file a joint notice of appeal or may, after filing separate notices @fiers and judgments that are appealed and ruled upon by the Court of Appeals are,

i urse, not subject to further review upon appeal of the final judgment. This sec-
appeal, proceed as a single appellant. If the persons do not ﬁggrﬁalsalso limited to those orders made in favor of the named respondents to prevent

jOint appeal or elect to proce_e'd as a Single_ appellant, or if thlﬁgpossibility of the court reviewing an order in favor of a person not a party to the
interestsare such as to make joinder impracticable, they shall prppeal.
ceed as appe”ant and co—appellant, with each co—appellant fochange is made in prior law in that an interlocutory judgment, Rule 806.01 (2),

: B : h previously must have been appealed within the statutory period from the entry
have the same procedural rlghts and Ob“gat|0ns as the appe”mfe interlocutory judgment, Richter v. Standard Manufacturing22d.\Wis.121,

(b) Cross—appeal A respondent who seeks a modification 071 N.W. 14 (1937), is now reviewable by the Court of Appeals upon an appeal of

; ; the final judgment. The objective is to have only one appeal in each case, absent
the JUdgmem or order appealed from or of another JUdgment sual circumstances which would justify an appeal from a nonfinal order under s.

order entered in the same action or proceeding shall file a noBog03 (2). [Re Order effective July 1, 1978]
of cross—appeal within the period established by law for the filingJudicial Council Committee’s Note, 19817To facilitate the efficient administra-

; | ; n of appeals by the court of appeals, sub. (1) (a) is amended to require that the notice
of a notice of appeal, or 30 days after the flllng of a notice gpeal state whether the appeal is in one of the types of cases specified in s. 752.31

. - . of a
appeal, whichever is later. A cross—appellant has the same rightS[Re Order effective Jan. 1, 1982]
and obligations as an appellant under this chapter, Judicial Council Note, 2001:Former sub. (1) (a) has been repealed and recreated
as subs. (1) (a) to (d). Subsection 1 (d) clarifies when a docketing statement must be
3 _CONSOUDATEDAPPEALSW_SEPARATECASES_- The court May  filed. Former sub. (1) (b) has been repealed and recreated as sub. (1) (€). Subsection
consolidate separate appeals in separate actions or proceeding? (fvzlgoztggeg ()E;isétg;g'\;wzgg?grtg;iggngank_ v. tComrgtuTDity IE'>:'6 C;rﬁ Cad
; ; ; ; ; is. , 203, W, ) rington v.St. Paul Fire & Marine
the trial court upon its own motion, motion of & party, or stipuldsg” & 166 Wis. 2d 211, 217 n.2, Tl 267 269 1.2 (1995). Please see s.
tion of the parties. 809.32for special requirements for a Notice of Appeal in a No-Merit Report appeal.

] i [Re Order No. 00-02 effective July 1, 2001]
(4) MATTERSREVIEWABLE. AN appeal from a final IUdgmem or Judicial Council Note, 2002: See also related changes in&39.40 (3) and

final order brings before the court all prior nonfinal judgmentggg 50(3). Prior to 2001 Wi 39, effective 7/1/01, s. 809.10 (1) provided that docket-
orders and rulings adverse to the appellant and favorable to itigestatements were not required in “criminal cases or in cases in which a party
respondent made in the action or proceedlng not prewou%lyl‘?ars pro se.” State’s appeals in crlmma‘}I cases were |’[1adverter)tly omitted from
ist of statutory references that replaced “criminal cases” in the prior statute. Sub-

appealed and ruled upon. section (1) (d) is amended to clarify that docketing statements are not required in

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 104 Wis. 2d state’s appeals in criminal cases. The amendment also clarifies that docketing state-
(1981); 1981 c. 390 s. 252; Sup. Ct. Order, 123 Wis. 2d xix (1985); Sup. Ct. Ordeents are not required in permissive appeals in criminal cases, but are required in
131 Wis. 2d xv (1986); 1987 a. 403; Sup. Ct. Order, 161 Wis. 2d xiii (1991); Sup. 6ther permissive appeals. [Re Order No. 02-01 effective January 1, 2003]
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When an appeal is pending, matters not directly concerned with the appealgyta member of the clergy filing on the minor’s behalf, a notice of
p

related to the case are still properly within the trial court’s jurisdiction. In Matter ; ; : ;
Trust Estate of Schaefer, 91 Wis. 2d 360, 283 N'W.2d 410 (Gt App. 1979). peal with the clerk of the trial court in which the order appealed

The filing date stamped on the notice of appeal is not conclusive as to the dalf@M was entered and shall specify in the notice of appeal the order
filing. Boston Old Colony Insurance Co. v. International Rectifier Corp. 91 Wis. 2ppealed from. At the same time, the minor or member of the

813, 284 N.w.2d 93 (1979). - -
A respondent was allowed to challenge a trial court order denying a motion c!rergy shall notify the court of appeals of the filing of the appeal

summanyjudgment despite the failure to file a notice of cross-appeal. Auric v. Conty sending a copy of the nOtice. of appeal to the Qlerk of the court
nental Casualty Co. 111 Wis. 2d 507, 331 N.W.2d 325 (1983). of appeals. The clerk of the trial court shall assist the minor or

_Service ofthe notice of appeal on opposing parties is not necessary to confer jufigember of the clergy in sending a copy of the notice of appeal to
ggg‘(’gt‘_”}igg_cfgg;)’f appeals. Rhynerv. Sauk County, 118 Wis. 2d 324, 348 N\ clark of the court of appeals. The minor may use the name

Failure to submit the docketing fee within the time specified for filing a notice 6#ane Doe” instead of her name on the notice of appeal and all

appeal doemot deprive the court of appeals of jurisdiction. The notice of appeal, nother papers filed with the court of appeals.

the docketing fee, vests the court with jurisdiction. Douglas v. Dewey, 147 Wis. 2d -

328, 433 N.W.2d 243 (1989). (3) PerreCTINGTHE APPEAL. (a) Fee. No fee for filing an
Thefederal prohibition against stacking cross-appeals is not applicable under gppeal in the court of appeals under this section may be required

(2) (b). The time limits under sub. (1) (b) are jurisdictional and may not be extendgd. H :
Estate of Donnell v. Milwaukee, 160 Wis. 2d 529, 466 N.W.2d 670 (Ct. App. 199 f-a minor or of a member of the clergy who files an appeal under

A nonlawyer may not sign and file a notice of appeal on behalf of a corporati '.'S section on behalf of the minor.

To do so constitutes practicing law without a license in violation of s. 757.30 and () Forwarding to court of appealsThe clerk of the trial court
voids the appeal. Requiring a lawyer to represent a corporation in filing the no

is constitutional. Jadair Inc. v. United States Fire Insurance Co. 209 Wis. 2d 187,%”, forward to the court of appeals within 3 calendar days after
N.W.2d 718 (1997), 95-1946. the filing of the notice of appeal a copy of the notice of appeal and

Section 799.06 (2) authorizes a non—lawyer employee to represent a party # @opy of the trial court case record maintained as provided in s.
small claims action at the appellate, as well as trial court, level and is an excep;

to the rule stated idadait Holz v.Busy Bees Contracting, Inc. 223 Wis. 2d 598, 5892940 (2) (b), using the name “Jane Doe” instead of the minor’s

N.W.2d 633 (Ct. App. 1998), 98-1076. ~ name,and the record on appeal, assembled as provided in sub. (4).
Thefailure to sign a notice of appeal can be corrected and does not compel immedi-, ili . £ IsThe clerk of th £ |
ate dismissal. State v. Seay, 2002 W1 App 37, 250 Wis. 2d 761, 641 N.w.2d 437,(C) Filing in court of appeals.The clerk of the court of appeals

00-3490. shall file the appeal immediately upon receipt of the items speci-
Section 753.016 (1) and (2) provide that in Milwaukee County each branch of ﬁj@d in par (b)

circuit court shall have a deputy clerk provided by the clerk of the circuit court. ! ' . .

MilwaukeeCounty “the clerk of the trial court” under sub. (1) (a) necessarily encom- (d) Statement on transcriptA minor or member of the clergy

passes the deputy clerk assigned to the specific branch of the circuit court as wi i i int i
deputy clerks performing duties within théicé of the clerk of circuit court. Kelley %éil not be reqUIred to file a statement on transcnpt Inan appeal

v. State, 2003 W1 App 81, 261 Wis. 2d 803, 661 N.W.2d 854, 02-1495. under this section.

Appeal of a judgment, the date of which was specified in the notice of appeal, i i -
included an appeal of an order for costs entered after that date. A judgment is (4) ReCORDONAPPEAL. The record in an appeal under this sec

er? ) ;

fected by the taxation of costs and the insertion of the amount into the judgmerti§§) consists of the following:

that the order of costs becomes part of the judgment subject to appeal. DeWitt Rosga) The petition

& Stevens v. Galaxy Gaming and Racing, 2003 WI App 190, 267 Wis. 2d 233, 670 . . .
N.W.2d 74, 02-0359. Affirmed on other grounds, 2004 W1 92, 273 Wis. 2d 577, 682 (b) Proof of service of the notice of hearing.

N.W.2d 839, 02-0359. - . .
In order to confer jurisdiction on the court of appeals, a notice of appeal filed by (c) The findings of fact, conclusions of law and final order of

counsel must contain the handwritten signature of an attorney authorized to pradti@ trial court.

law in Wisconsin. Counsel cannot delegate the duty to affix a signature on a notice, .

of appeal to a person not authorized to practice law in Wisconsin. When a notice oftd) Any other'order made that is rglevant to the appeal and the
appeal is not signed by an attorney when an attorney is required, the notice of agpagers upon which that other order is based.

';Jggﬁ’,@?}f,;‘;aﬂg;‘e;‘;cj'wig“;’nggQ"gg%“,L?(,{ﬁ;j‘ggﬂ"’33?5%3,V- MR Group. LLC o) Exhibits material to the appeal, whether or not received in

Mechanics ofmaking an appeal in the court of appeals. Felsenthal, WBB octo¥idence.

1981, (f) Any other paper or exhibit filed in the trial court that the
Appellat iew: Choosi d shaping th tandard. L Il. WBB Apr, . N .

Logne ereview: Lhoosing and shaping te proper siandard. Leave fhinor requests to have included in the record.

Changing standards of review. Leavell. WBB May 1987. (g) The notice of appeal.

809.103 Appeals in proceedings related to prisoners. (_h) A transc.:r.|pt of the reporter’s notes.
(1) In this section, “prisoner” has the meaning given in s. 801.02 (i) The certificate of the clerk.
(7) (a) 2. () If the trial court appointed a guardian ad litem under s.
(2) The appellate court shall notify the department of justic8.235(1) (d), a letter written to the court of appeals by the guard-
by a procedure developed by the director of state courts in cot@st ad litem indicating his or her position on whether or not the
eration with the department of justice when the appellate coliinor is mature and well-informed enough to make the abortion
rules that an appeal or supervisory writ proceeding brought bgiegision on her own and whether or not the performance or
prisoner meets any of the following conditions: Inducement of an abortion is in the minor’s best interests.
(a) Is frivolous, as determined under s. 802.05 (2). (5) TRANSCRIPTOFREPORTER'SNOTES. At the time that a minor

(b) Is used for any improper purpose, such as to harass, to ¢ iggember of the clergy files a notice of appeal, the minor or mem-
unnecessary delay or to needlessly increase the cost of litigatfsf, of the cler?y shall make ?rrr?ngements’ with the rfe;;]orter for ”ée
(c) Seeks review of a denial of monetary damages fronf§Paration of a transcript of the reporter's notes of the proceed-
o ; ings under s. 48.375). The reporter shall file the transcript with
defendant who is immune from such relief. ; e . .
. . : the trial court within 2 calendar days after the notice of appeal is
(d) There is no ground upon which relief may be granted. fjieq The county of the court that held the proceeding under s.
(3) A prisoner is not relieved from paying the full filing fee48 375 (7) shall pay the expense of transcript preparation under
related to armppeal or supervisory writ proceeding if the appellaigis subsection.
court dismisses the appeal or supervisory writ proceeding for ON&G) \/OLUNTARY DISMISSAL. A minor may dismiss an appeal

of the reasons listed in sub. (2). ; : S : iy .
History: 1997 a. 133 Sup. Ct. Order No. 03-06A, 2005 WI 86, 280 Wis. 2d xiNder this section by filing a notice of dismissal in the court of

dppeals.
809.105 Appeals in proceedings related to parental (7) BriErs. Briefs are not required to be filed in appeals under
consent prior to performance of abortion. (1) AppLica- this section.

BILITY. This section applies to the appeal of an order under s.(8) AssIGNMENTAND ADVANCEMENT OF CASES. The court of
48.375 (7) and supersedes all inconsistent provisions of this chgppealshall take cases appealed under this section in an order that
ter. ensures that a judgment is made within 4 calendar days after the
(2) INmIATING AN APPEAL. Only a minor may initiate an appealappeahas been filed in the court of appeals. The time limit under
underthis section. The minor shall initiate the appeal by filing, dhis subsection may be extended with the consent of the minor and
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her counsel, if any, or the member of the clergy who initiated the 3. The judgment and opinion of the court of appeals, and the
appeal under this section, if any. findings of fact, conclusions of law and final order ofttfed court

(8m) ORAL ARGUMENT. If the court of appeals determines thathat were furnished to the court of appeals. The court of appeals
a case appealed under this section is to be submitted with &Rallprovide a copy of these papers to the minor, if any, the mem-
argument, the oral argument shall be held in chambers or, kst of the clergy who initiated the appeal under this section, if any,
motion of the minor through her counsel or through the memtgr counsel or her guardian ad litem, if any, immediately upon
of the clergy who filed the appeal under this section, if any, or &Auest.
the court of appeals’ own motion, by telephone, unless the minor 4. A copy of any other document submitted to the court of
throughher counsel or the member of the clergy demands that #ygpeals under sub. (4).

oral argument be held in open court. (b) The supreme court shall decide whether or not to grant the
(9) CosTs. The court of appeals may not assess costs agaipstition for review and shall decide the issue on review within the
a minor or member of the clergy in an appeal under this sectitime specified in par. (c).

(10) RemiTTITUR. (@) A judgment by the court of appeals (c) The supreme court shall, by court rule, provide for expe-
under this section is effective immediately, without transmittal ttited appellate review of cases appealed under this subsection
the trial court, as an order either granting or denying the petitidoiecause time may be of the essence regarding the performance of
If the court of appeals reverses a trial court order denying a pétie abortion.
tion under s. 48.375 (7), the court of appeals shall immediately soicm) If the supreme court determines that a case reviewed
notify the minor by personal service on her counsel or the mempgger this subsection is to be submitted with oral argument, the
of the clergy who initiated the appeal under this section, if any, &l agument shall be held in chambers or, on motion of the minor
a certified copy of the order of the court of appeals granting tfigoughher counsel or through the member of the clergy who initi-
minor’s petition. If the court of appeals affirms the trial courtedthe appeal under this section, if any, or on the supreme court's
order, it shall immediately so notify the minor by personal serviggun motion, by telephone, unless the minor through her counsel
on her counsel or the member of the clergy who initiated t8g the member of the clergy demands that the oral argument be
appealunder this section, if any, of a copy of the order of the cowé|d in open court.
of appeals denying the petition and shall also notify the minor by (d) A judgment or decision by the supreme court under this

he(rjcourr]]_sel or the mertr)lbﬁrlcf)f tfhehclergy Wh.? initiatﬁd thﬁ apPeattion is effective immediately, without transmittal to the trial
under this section on behalf of the minor, if any, that she m%ﬁurt, as an order either granting or denying the petition. If the

unger sug'o(glé)z' fileha petitionffor reVifW Vﬁ'itn the skL:preme coy, {eme court reverses a court of appeals order affirming a trial
under s. 809.62. The court of appeals shall pay the expensesvi order denying a petition under s. 48.375 (7), the supreme
service of notice under this subsection. The clerk of the court urtshall immediately so notify the minor by personal service on

appeals shall transmit to the trial court the judgment and opiniQg; counsel, if any, or on the member of the clergy who initiated
-appeal under this section, if any, of a certified copy of the order

of the court of appeals and the record in the case filed under sy

(o ot ofsppaaie e e o petio o e aeac he Spreme cour graning the minor peton. I he supreme
sub. (11), the transmittal shall be made within 31 days after Eﬁurt afirms the order of the court of appeals, it shall immediately

o . notify the minor by her counsel or by the member of the clergy
date that the supreme court rules on the petition for review. g initiated the appeal under this section, if any. The clerk of the
(b) Counsel for the minor, if any, or the member of the clergyipreme court shall transmit to the trial court the judgment, or
who initiated the appeal under this section, if any, shall inmegjecision, and opinion of the supreme court and the complete
ately, upon notification under par. (a) that the court of appeals hagord in the case within 31 days after the date that the judgment,
granted or denied the petition, notify the minor. If the court @ decision, and opinion of the supreme court are filed. The
appeals has granted the petition, counsel for the minor, if anys@premecourt shall pay the expense of service of notice under this
the member of the clergy who initiated the appeal under this sgghsection.
tion, if any, shall hand deliver a certified copy of the order of the (e) Counsel for the minor, if any, or the member of the clergy

court of appeals to the person who intends to perform or indyggq initiated the appeal under this section, if any, shall immedi-

the abortion. If with reasonable diligence the person who inte ly, upon notification under par. (d) that the supreme court has
to perform or induce the abortion cannot be located for delive nt’ed or denied the petition, notify the minor. If the supreme

thencounsel for the minor, if any, or the member of the clergy Wity 1+ has granted the petition, counsel for the minor, if any, or the

initiated the appeal under this section, if any, shall leave a certifigdl e of the clergy who initiated the appeal under this section,
copy of the order with the person’s agent at the person's princigal\, “sha|| hand deliver a certified copy of the order of the
place of business. If a clinic or medical facility is specified in thg, :

o ; X h reme court to the person who intends to perform or induce the
petition as the corporation, partnership or other unlncorporatggg P P

iation that | th ho intends t ; rtion. If with reasonable diligence the person who intends to
association that employs the person wno Intends 1o periormy@ltqrm orinduce the abortion cannot be located for delivery, then
induce theabortion, then counsel for the minor, if any, or the menj:

i . = 1L 'counseffor the minor, if any, or the member of the clergy who initi-
ber of the clergy who initiated the appeal under this section, if aQ¥s the appeal under this section, if any, shall leave a certified
shall hand deliver a certified copy of the order to an agent of . .

i . hi th 8 ted i y of the order with the person’s agent at the person’s principal
corporation, partnership or other unincorporated association atjtze of pusiness. If a clinic or medical facility is specified in the

principal place of business. There may be no service by mailQition as the corporation, partnership or other unincorporated
publication. The person or agent who receives the certified ¢

. . ociation that employs the person who intends to perform or
of the order under this paragraph shall place the copy in {i§,ce the atition, then counsel for the minor, if any, or the mem-
minor’s medical record. ber of the clergy who initiated the appeal under this section, if any,
(11) PETITION FOR REVIEW IN SUPREMECOURT. (&) Only a shall hand deliver a certified copy of the order to an agent of the
minor or the member of the clergy who initiated the appeal und&jrporation, partnership or other unincorporated association at its
this section, if any, may initiate a review of an appeal under thjgincipal place of business. There may be no service by mail or
section. The petition for review of an appeal in the supreme coltiblication. The person or agent who receives the certified copy
shall contain: of the order under this paragraph shall place the order in the
1. A statement of the issues presented for review and how thi@or’s medical record.
issues were decided by the trial court and court of appeals. (12) CONFIDENTIALITY AND ANONYMITY. All proceedings in
2. A brief statement explaining the reason for appeal to ttiee court of appeals and the supreme court that are brought under
supreme court. this section shall be conducted in a confidential manner, and the
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minor may use the name “Jane Doe” instead of her name ontialh or appellate relief was filed, the notice of intent shall be
papers filed with either court. The identity of the minor involvetteated as filed after that entry and on the date of the entry.
and all records and other papers pertaining to an appeal shall bg3) CLerk To SEND MATERIALS. Within 5 days after a notice

kept confidential, except as provided in s. 48.375 (7) (€).  under sub. (2) (bm) is filed, the clerk of the circuit court shall do
(13) CERTAIN PERSONSBARRED FROMPROCEEDINGS. NO parent,  all of the following:

or guardian or legal custodian, if one has been appointed, or fosfé:) If the appellant requests representation by the state public
pafrent Or: treatment foster [f)arent,hlf the ml(rjlorr] has been place% nder for purposes of postdisposition or appellate relief, the
a foster home or treatment foster home, and the minor's parentfiag, sha| send to the state public defender’s appellate intake
signed a waiver granting the department of health and family sgigce 5 copy of the notice of intent that shows the date on which
oces, @ couny Separtort inder . 8215, .22 0 820 e oy o gt or ot e
to medical services or treatment on behalf of the minor, or ad er}gtéceatl?izi sol;ot\;]vg Tc?u?taiSgrt\grslcpoﬁh:;gﬁgg?ggégéi?1rgd?r: \?ﬁes

family member, as defined in s. 48.375 (2) (b), of any minor who,.” = ; : .
has initiated an appeal under this section may attend or interv%ﬁgon in which the judgment or order was entered, and a list of
in any proceeding under this section. 05e proceedings for which a transcript already has been filed
History: 1991 a. 263, 315: 1993 a. 213, 446; 1995 a. 27 s. 9126 (19): 1995 a. With the clerk of circuit court.
224. (b) If the appellant does not request representation by the state
] ] o public defender, the clerk shall send or furnish to the appellant, if
809.107 Appealsin proceedings related to termination the appellant is appearing without counsel, or to the appellant's
of parental rights. (1) AppLICABILITY. This section applies to attorney, if one has been retained, a copy of the judgment or order
the appeal of an order or judgment under s. 48.43 and supersggggified in the notice that shows the date on which the judgment
all inconsistent provisions of this chapter. or order was entered, a list of the court reporters for each proceed-
(Im) DerINITION. In this section, “appellant” means a persofhg in the action in which the judgment or order was entered, and
who files a notice of intent to pursue postdisposition or appella8ist of those proceedings in which a transcript already has been
relief. filed with the clerk of circuit court.

(2) APPEALORPOSTDISPOSITIONMOTION. (am) Appeal proce-  (4) ReQUEST FOR TRANSCRIPT AND CIRCUIT COURT CASE
dure; counsel to continueA person seeking postdisposition Oecorp. (a) State public defender appointment of counsel.
appellate relief shall comply with this section. If the persofithin 15 days after the state public defender appellate intake
desires t@ursue postdisposition or appellate relief, counsel reprgiice receives the materials from the clerk of circuit court under

senting the person during circuit court proceedings underggy, (3) (a), the state public defender shall appoint counsel for the
48.427 shall continue representation by filing a notice under Paky - (3) @. P bp

; . ellantand request a transcript of the reporter’s notes and a co
(bm), unless sooner discharged by the person or by the Clr(‘dlehe circuit co%rt case recordp P Py
court. )

. . . . (b) Person not represented by public defend®n appellant
re"gbfm/)o\ Ngrt;%i (sn;]zlg\rllltier:i]ttiat?e glrirzuee%(l)itr?(ljsee?ﬁ:gOsr;(giroﬁpbpegill?t&’ho does not request representation by the state public defender
within 30pdays after the date ofpgntry of the judgment o)r/ orgﬂjlr purposes of postd|§p03|t|on or appellate relief shall request a
appealed from, as specified in s. 808.04 (7m), a notice of intenﬁﬁ&f?sccghprtt %g]:erigg(r)t% f,v?tﬂtiﬁs’l?)ngamgyarffgf %lsi‘;a iﬁgyncgt}?g <(:)|;
pursue postdisposition or appellate relief with the clerk of the cif- Y ing.
cuit court in which the judgment or order appealed from wadentunder sub. (2) (bm). An appellant who is denied representa-
entered. Also within that time period, the appellant shall serv&3! by the state public defender for purposes of postdisposition
copy ofthe notice of intent on the person representing the intere&tPPellate relief shall request a transcript of the reporter's notes,
of the public, opposing counsel, the guardian ad litem appoin@gd May request a copy of the circuit court case record, within 30
under s. 48.235 (1) (c) for the child who is the subject of the pYs after filing a notice of intent under sub. (2) (bm).
ceeding, the child’s parent and any guardian and any custodiarf4m) FILING AND SERVICE OF TRANSCRIPTAND CIRCUIT COURT
appointed under s. 48.427 (3) or 48.428 (2). The notice of intemsERECORD. The court reporter shall file the transcript with the
shall include all of the following: circuit court and serve a copy of the transcript on the appellant

1. The circuit court case name, number, and caption. within 30days after the transcript is requested. The clerk of circuit

2. An identification of the judgment or order from which th&0Urt shall serve a copy of the circuit court case record on the
appellanintends to seek postdisposition or appellate relief and fPellant within 30 days after the case record is requested, and
date on which the judgment or order was entered. shall indicate in the case record the date and manner of service.

3. The name and address of the appellant and the appellanté®) NOTICE OF AppEAL. (a) Filing; and service of notice of
trial counsel. appeal. Within 30 days after the later of the service of the tran-

ript or the circuit court case record, unless extended under s.

4. Foran appellant other than the state, whether the trial co .82, the appellant shall file a notice of appeal as provided in s.

sel for the appellant was appointed by the state public defen - X
and, if so, whether the appellant's financial circumstances hate)-10 and serve a copy of the notice on the persons required to
materially improved since the date on which the appellant's inéi€ Served under sub. (2) (bm).
gency was determined. (am) Notice of abandonment of appeéfithe person who filed
4m. Whether the appellant requests representation by #hotice of intent to appeal under sub. (2) and requested a transcript
state public defender for purposes of postdisposition or appellgfél case record under sub. (4) deciuso file a notice of appeal,
relief. thatperson shall notify the person required to be served under sub.
5. For an appellant other than the state, who does not req&%)spf this decision, within 30 days after the service of the tran-
representation by the state public defender, whether the appelRhiPt and case record under sub. (4). o
will represent himself or herself or will be represented by retained (b) Transmittal of record by clerkThe clerk of circuit court
counsel. If the appellant has retained counsel to pursue postgligll transmit the record to the court of appeals as soon as the
position or appellate relief, counsel’s name and address shalréeord is prepared, but in no event more than 15 days aftidr the
included. ing of the notice of appeal.
(c) Early notice of intent to pursue postdisposition or appellate () Requesting transcripts for other partie.he appellant
relief. If the record discloses that the judgment or order appeatdthll request a copy of the transcript of the reporter’s notes of the
from was entered after the notice of intent to pursue postdispgsieceeding$or each of the parties to the appeal and make arrange-
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ments to pay for the transcript and copies within 5 days after the(e) Decision. Cases appealed under this section shall be given
filing of the notice of appeal. preference and shall be taken in an order that ensures that a deci-

(d) Statement on transcriptThe appellant shall file a state-sion isissued within 30 days after the filing of the appellant's reply
ment on transcript with the clerk of the court of appeals, shall fiiief or statement that a reply brief will not be filed.
a copy of the statement on transcript with the clerk of circuit court, (f) Petition for eview. A petition for review of an appeal in the
and shall serve a copy of the statement on transcript on the otfigireme court, if any, shall be filed within 30 days after the date
parties to the appeal within 5 days after the filing of the notice ¢f the decision of the court of appeals. The supreme court shall

appeal irthe circuit court. The statement on transcript shall eithgjve preference to a petition for review of an appeal filed under
designate the portions of the transcript that have been requegt@iparagraph.

by the appellant or contain a statement by the appellant that a trafistory: 1993 a. 395; 1995 a. 275; Sup. Ct. Order No. 00-02, 2001 WI 39, 242
script is not necessary for prosecution of the appeal. If a transcyifst 2d xxvii; 2005 a. 293; Sup. Ct. Order No. 05-07, 2006 WI 37, 287 Wis. 2d xix.

is necessary for prOsecution of the appea'v the statement on tral OTE: 1993 Wis. Act 395, which creates this section, contains extensive

: - anatory notes.
script shall also contain a statement by the court reporter that dicial Council Note, 2001: Titles and subtitles were added. Subsection (4) is

e}ppellant has requested copies of the t(anscript or designated a¥nded toequire that the person who files a notice of intent to appeal must request
tions thereof for each of the other parties; that the appellant baspy of the circuit court case record within 15 days after filing the notice of intent

iy i tgipppeal. Subsection (4) also requires the clerk of the circuit court to serve a copy
made arrangements to pay for the Ongmal transcript and for %l&e circuit court case record upon the person requesting it within 30 days after the

copiesfor other parties; the date on which the appellant requesﬁg of the request.
the transcript and made arrangements to pay for it; and the date esmer sub. (5) is recreated as subs. (5) (a) and (b).
which the transcript must be served on the parties. Subsection (5) (c) requires the appellant to request a copy of the transcript for the

; ; ; other parties to the appeal, and to make arrangements to pay for those copies, within
(e) Service of transcript on other partieI.he court reporter ays after filing the notice of appeal.

- - TR . 5d
shall serve copies Of_the t_ranscrlpt on the parties indicated in ?hgl.lbsection (5) (d) requires the appellant to file a statement on transcript within 5
statement on transcript within 5 days after the date the appell@yt after filing the notice of appeal.

requested copies of the transcript under par. (c). hSubsection (S)h(e) reqx<z'sI thehcourtdreport?tr to r?erve col?ies of the tranﬁcript on the
_ _ . other parties to the appeal within 5 days after the appellant requests the copies.
(Sm) NO-MERIT REPORTS. A s. 809.32 no-merit report, g \\ o i sm) codifieBrown County v. Edward C.T218 Wis. 2d 160, 579
response, and supplemental no—merit report may be‘_ filed inNaf.2d 293 (Ct. App. 1998), 98-0075, which extends the no-merit procedure to TPR
appealfrom an order or judgment terminating parental rights. Theses.
appointed attorney shall file in the court of appeals and serve oubsection (6) (am) provides a procedure for ineffective assistance of counsel

i _ _ i i ; ithi imsand other claims that require fact-finding after the final judgment or order has
the client-parent the no—merit report and certification within L3 % 2 [Re Order No. 00-02 effective July 1, 2001]

days after the filing of th_e record on appeal. The appoin_ted attoryygicial Council Note, 2006 The creation of s. 809.107 (2) (am) requires counsel
ney shall serve on the client-parent a copy of the transcript andrtpeesenting parent who wants to appeal the TPR disposition to file a notice of intent

record orappeal at the same time that the no—merit report is seny@gursue postdisposition or appellate relief. Trial counsel's representation continues

- : o - til the notice of intent is filed.
on the client-parent. The client-parent may file in the court l(Sr?Subsection 809.107 (2) (bm) contains the substance of former sub. (2). The

appeals aesponse to the no—merit report within 10 days after S@fnendmenadds the case number to the content requirements for the notice of intent.
vice ofthe no—merit report. Whin 5days after the response to thesubsectior{2) (bm) 2. deletes a reference to the date on which the judgment or order

no-merit report has been filed in the clerk’s office. the clerk sh#gsgranted because the time limits in s. 808.04 (7m) commence on the date the judg-
! ent or order was entered.

send a co_py of the response to the a_ppomted attorn_ey. The a&lqrﬁe amendment to s. 809.107 (2) (c) addresses the practical concern that arises
ney may file a supplemental no—merit report and affidavit withighen a notice of intent is filed before the final judgment or order is entered. Similar
10 days after receiving the response to the no—merit report. to § 808.04(8), the amendment allows the filing date of the notice of intent to be
deemed the datlat the judgment or order was entered, and thereby preserves appel-
(6) SUBSEQUENTPROCEEDINGSN COURT OF APPEALS;PETITION  |ate jurisdiction.
FOR REVIEW IN SUPREMECOURT. Subsequent proceedings in the 1o facilitate compliance with the time limits in this section, the amendment to (3)
appeal are governed by the procedures for civil appeals and rtiqeireshe clerk to send a copy of the judgment or order that shows the date on which
procedures under subch. VI, except as follows: it was entered and a list of transcripts already on file to the state public defender’s
L o . . . intake office, or to the person if appearing without counsel, or to retained counsel.
(a) Appellant'sbrief-in—chief. The appellant shall file a brief  New s. 809.107 (4) (a) codifies existing practice and establishes a time limit for the
within 15 days after the filing of the record on appeal. state public defender to appoint counsel and request transcripts and circuit court case
. . records. The public defender’s time limit commences on the date that the public
(am) Motion for remand.lf.the appgllant intends to appeal ONYefender’s dice receives the materials from the circuit court clerk, rather than on the
any ground that may require postjudgment fact—finding, thiate the notice of intent is filed, so as to reduce the number of extension motions that

appellanthall file a motion in the court of appeals, within 15 day3gust be filed when the clerk does not timely send the materials under sub. (3) (a).

after the filing of the record on appeal, raising the issue an he amendment to s. 809.107 (4) (b) clarifies the procedure applicable to persons
! 0 are not represented by the state public defender and creates time limits applicable

requesting that the court _Of qppeals retain juriSdiCti_on over tﬁ% person who has applied for and has been denied public defender representation.
appealand remand to the circuit court to hear and decide the isSuehe latter case, the rule provides an additional 15 days for the person to obtain pri-

i i counsel and request a copy of the transcript and case record. The time limit is
If the court of appeals grants the motion for remand, it shall é{éleat 30 days because 15 days will have expired while the public defender’s office

time limits for the circuit court_ to hear and de(_:'de the issue, for tﬁgterminesrvhether the person is eligible for appointed counsel. This time limit com-
appellant to request transcripts of the hearing, and for the catiices on the date the notice of intent was filed, rather than the date of the public
reporter to file and serve the transcript of the hearing. The cotgfender's determination because that determination does not appear in the case

; ey record.
of appeals shall extend the time limit under par. (a) for the appg%ubsection (4m) includes the last two sentences of former sub. (4). Subsection

lant to file a brief presenting all grounds for relief in the pendin@myaiso creates a new requirement for the circuit court clerk to indicate the date and
appeal. manner of service in the case record. The new requirement is necessary because the
, : ; ; <o - notice of appeal time limit is measured from the date of service of the case record or
(b) Respondents briefThe respondent s'hall'flle a brief Wlthlntranscript' Whichever is later.
10 days after the service of the appellant’s brief. The amendment to s. 809.107 (5) (a) clarifies that the time limit for filing a notice
(c) Appellant’s reply brief. The appellant shall file within 10 of appeal commences 30 days fromltter of the service of the transcript or case

f ) ; . ¢record. Persons contemplating filing a notice of appeal are better able to assess
days after the service of the respondent’s brief a reply bne}‘g&iunda‘or relief after reviewing both the transcripts and the circuit court case record.

statement that a reply brief will not be filed. [Re Order No. 05-07 effective July 1, 2006]
(d) Guardian ad litem’s brief. If the guardian ad litem  Time limits imposed by the legislature in sub. (6) did not constitute unconstitu-

f : f : fiapal infringements on the judiciary, ey are subject to court modification. Time
appomted under s. 48.235 (1) (C) for the child who is the SUb] ?ﬁ?ts imposed by sub. (5) did not violate constitutional guarantees of due process or

of the proceeding takes the position of the appellant, the guarciiéttive assistance of counsel. Interest of Christopher D. 191 Wis. 2d 681, 530
ad litem’s brief shall be filed within 15 days after the filing of th&.W.2d 34 (Ct. App. 1995).

record orappeal with the court of appeals. If the guardian ad litemThe nomerit appeal procedure under s. 809.32 and the authority to extend the time
iling a notice of appeal under s. 809.82 (2) do not apply to appeals regarding ter-

takes thQ pOSit,ior,] of a respondent, the guardian ad Iiter,n,S b ations ofparental rights. Gloria A. v. State, 195 Wis. 2d 268, 536 N.W.2d 396 (Ct.
shall be filed within 10 days after service of the appellant’s brigipp. 1995), 95-0315.
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V\t/,hileI S ?;?9-32f relating t.ft’ no nrﬁTE_rit fetpoﬂsl dgeds‘?t%t apptl,y to gp?eils U(Tde{_éq@peal, file the supplemental or corrected transcript with the cir-
section the filing of a no merit report is not precluded if the notice of intent and notice, : ;
of appeal under subs. (2) and (5) are timely filed and the report is filed within the tﬁ:ﬁé't court, and notify the clerk of the court of appeals anghhe

for filing the appellant's brief under sub. (6) (a). Brown County v. Edward C.T., 2i8$ t0 the appeal that the supplemental or corrected transcript has
Wllgéggitleetoﬁeigp';‘é\s/\éigr%/?ci(p?rg\ﬁgghé?g?%isgggg?gns'service does notinitiatSEFen filed and served within 20 days after the order for supple-
appeal and confer jurisdiction, filing does. Carla B. v. Timothy N. 228 Wis. 2d 6 ,gmaﬂon or correction is entered or within the time limit set by
598 N.W.2d 924 (Ct. App. 1999), 99-0853. order of the court.

) (b) Return of statement regarding transcript arrangements.
809.11 Rule (ltems to be filed and forwarded). ~ (1) FEE.  The teporter shall sign and send to the appellant, within 5 days

The appellant shall pay the filing fee with the notice of appeal,ier receipt, the statement regarding transcript arrangements and
(2) FORWARDING TO COURT OF APPEALS. The clerk of the trial fjling required under sub. (4) (b).

courtshall forward to the court of appeals, within 3 days of the fil- .y £ ytensions.A reporter may obtain an extension for filing

ﬂg_a transcript only by motion, showing good cause, that is filed in
PH{e court of appeals and served on all parties to the appeal, the
clerk of the circuit court and the district court administrator.

) f : d) Sanctions.If a reporter fails to timely file a transcript, the
appeals shall file the appeal upon receipt of the items referre%& rt) of appeals may dpeclare the reporteyr ineligible to gct as an

in sub. (2). official court reporter in any court proceeding and may prohibit

(4) REQUESTINGTRANSCRIPTSAND FILING STATEMENT ON TRAN- E%;:eporter from performing any private reporting work until the
1

fee,and a copy of the trial court record of the case maintained
suant to s. 59.40 (2) (b) or (c).

(3) FILING IN couRT OF APPEALS. The clerk of the court of

SCRIPT. (@) The appellant shall request a copy of the transcript Qfarq e transcript is filed.
the reporter’s notes of the proceedings for each of the parties to tory: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiii

appeaknd make arrangements to pay for the transcript and cofiRs9);Sup. Ct. Order, 104 Wis. 2d xi (1981); Sup. Ct. Order, 146 2 xiii (1988);

within 14 days after the f|||ng of the notice of appeaL 1995 a. 201, 224; 1997 a. 35; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d
xvii; Sup. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d xiii.

(b) The appellant shall file a statement on transcript with tﬁe.]udicial Council Committee’s Note, 1978This section requires the forwarding
clerk of the court of appeals, shall file a copy of the statement @ithe notice of appeal, filing fee and trial court docket entries immediately, the record

i ; i i be forwarded when the transcript is completed. This will permit early notice to the
transcript vith the clerk of the. circuit court, and Sh?‘” Serve a Coﬁc%urt of the pendency of the appeal and will permit it to monitor the appeal during
of the statement on transcript on the other parties to the appg@heriod when the record and transcript are being prepared.
within 14 days after the filing of the notice of appeal in the circuit Anotherpurpose of this section is to expedite the appellate process by requiring the
court. The statement on transcript shall either designate the p}@pellant tarder the transcript, if one is necessary, within 10 days of the filing of the

- : ofappeal. The filing of the statement of the reporter that the transcript has been
tions of the transcript that have been requested by the appe”a'gfmd and arrangements made for payment for it will prevent any delay resulting

contain a statement by the appellant that a transcript is not ne@esrcounsel not ordering the transcript immediately.
sary for prosecution of the appeal. If a transcript that is not yebocket entries are required by s. 59.39 (2) and (3). In order to comply with this

¢ i irCL i ; ction, the docket entries will have to be kept. [Re Order effective July 1, 1978]
flt|16d in the circuit court is neceﬁsl?ryl for prose_cutlon of the apl[))e% dicial Council Committee’s Note, 1979:Sub. (4) is amended to clarify that the
the statement on transcript shall also contain a statement by th€ment on transcript that is initiated by the appellant must include information that

court reporter that the appellant has requested copies of the teaargements have been made for the preparation and payment of copies of the tran-

script or designated portions thereof for each of the other part@'m for the otheparties to the appeal. The language clarification rectifies a present
. _ambhiguity in chapter 809 in regard to who is responsible for initiating the arrange-
that the appellant has made arrangements to pay for the origiighs for preparation and payment of copies of the transcript as compared with just

transcriptand for all copies for other parties; the date on which thte original. The appellant must make all arrangements for the original and copies
appellant requested the transcript and made arrangements togéeﬁyanscript and is responsible for payment. Cost of the preparation of the transcript
ig
%

for it: and the dat hich the t int tb d ncluded in allowable costs under 809.25. [Re Order effective Jan. 1, 1980]
or It; and the date on wnich the transcript must be served on dicial Council Committee’s Note, 1981Sub. (4) is amended to require that the

parties. appellant file a copy of the statement on transcript with the clerk of the trial court

; within 10days of the filing of the notice of appeal. This filing will notify the trial court
(5) ADDITIONAL PORTIONSOF TRANSCRIPT. Within 14 days after clerk as to whether a transcript is necessary for prosecution of the appeal and, if so,

filing of a statement on transcript as required under sub. (4), amydate on which the transcript is due. [Re Order effective Jan. 1, 1982]
other party may file a designation of additional portions to beJudicial Council Note, 2001: The revision places all of the rules concerning tran-

i i i i i ipt preparation and service in one statute, and eliminates the need for former s.
included in the transcript and serve a copy of the des@natlon;@%ﬁlﬁ. Subsection (4) combines and recreates former s. 8@Patt the first sen-

the appellant. Within 14 days after the ﬁ"r!g of suateaignation, tence of former s. 809.16 (1). Subsection (5) recreates the remgoniigs of for-
the appellant shall file the statement required by sub. (4) (b) coveer s809.16 (1). The time limits in subs. (4) and (5) are changed from 10 to 14 days.

: ) ; : i the comment to s. 808.07 (6) concerning time limits. No other substantive
ing the other party's designation. If the appellant fails or refus nges irsubs. (4) and (5) were intended. Subsection (6) recreates former s. 809.16

to request the designated portions, the other party, within 14 d@ys Subsection (7) (a) recreates former s. 809.16 (3). Subsection (7) (b) is created
of the appellant’s failure or refusal, may request the portions tospecify a time within which the court reporter must furnish a statement regarding

; B i nscript arrangements to the appellant or cross—appellant. Subsection (7) (c) recre-
move the circuit court for an order requirng the appellant {ﬁesformer s. 809.16 (4). Subsection (7) (d) recreates former s. 809.16 (5). [Re Order

request the designated portions. No. 00-02 effective July 1, 2001]
_ i — Judicial Council Note, 2002: Subsection (4) (b) is amended for consistency in
(6)” CFEOSS APPEALS. Subsections (4) and () apply to CI’ossterminology and to clarify that the court reporters’ statement regarding transcript
appellants. arrangements, sometimes referred to as the court reporters’ certification, is required
(7) REPORTER'SOBLIGATIONS. () Service of transcript copies. only for a transcript that has not been filed in circuit court when the statement on tran-

The reporter shall serve copies of the transcript on the partiegﬁﬂgfc'esn:ii‘:'p‘ﬁggﬁfgg.’“ with the clerk of the court of appeals’ interpretation and

the appeal, file the transcript with the CirC_Uit court, and notify theSubsectior(S) is amended to create a time limit for the completion of the transcript
clerk of the court of appeals and the parties to the appeal thatdfdering process. If the appellant does not request the preparation of the additional

transcript has been filed and served within 60 days after the (gfons of tanseript that have been designated by another party within 14 days of
€ designation, the other party may either request the preparation of the portions

on which the transcript was requested and arrangements We the reporter or move the circuit court for an order requiring the appellant to
made for payment under sub. (4). If additional portions of theuest the designated portions. This revision creates a 14-day time period for the
transcript are requested under sub. (5) the reporter shall S@m@ party to take action to obtain the additional portions of the record.

; [ ; ! ; : ubsection (7) (a) is amended to clarify the time limits for the preparation of addi-
copies of the, add'tlona,l .pOI’tIOHS 9f the transcript 0!’1 the_ pames{iB al portions of the transcript requestedlier s. 809.11 (5), and to require the court
the appeal, file the_ additional portions of the transcript with the Ciéporter to notify the clerk of the court of appeals and the parties to the appeal when
cuit court, and notify the clerk of the court of appeals angdine a transcript is filed and served.
ties tothe appeal that the additional portions of the transcript h ubsection (7) (b) is amended to correct the cross-reference to the rule in sub. (4)
b filed d d within 60 d fter the dat hi ha[ that requires the reporter to file a statement regarding transcript arrangements.

een filed and served wiihin ays afier the daie on whic ubsection (7) (c) is amended to require a court reporter who files a motion to
additional portions were requested and arrangements were d the time within which to prepare a transcript to serve a copy of the motion on
for payment. If supplementation or correction of the record t clerk of the circuit court and the district court administrator. Early notice that a
ordered under s. 809.14 (3) (b) the reporter shall serve Copiegg%rtemas requested additional time to prepare a transcript will enable the clerk and

. - istrict court administrator to provide workload relief to the reporter if deemed
the supplemental or corrected transcript on the parties to Hpgropriate. [Re Order No. 02-01 effective January 1, 2003]
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809.11 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

Failure to submit the docketing fee within the time specified for filing the notice (c) The moving party shall serve the clerk of circuit court with

of appeal does not deprive the court of appeals of jurisdiction. The notice of app: : ; ; ; :
not the docketing fee, vests the court with jurisdiction. Douglas v. Dewey, 147 V\ﬁsﬁy motion filed in the court of appeals under this subsection.

2d 328, 433 N.W.2d 243 (1989). (4) Subsection (3) does not apply in an appeal under s.
. . , 809.105.
809.12 Rule (l_vlotlon for relief pending a_ppeal). ~ Anper- History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d Xiii;
son seeking relief under s. 808.07 shall file a motion in the trigh1 thGg:dl%r\? a-0%246 fl;%o%tﬁrgg y&- ?/Sfoévd 2001 W1 39, 242 Wis. 2d xxvii;
; s . up. Ct. Order No. 05-07, , is. 2d xix.

Couft “'f"ess Itis |mpract|cal to Spfek reI_lef In the trial court. . Judicial Council Committee’s Note, 1978The motion procedure under former
motion inthe court must show why it was impractical to seek religfle251.71 is continued except that the time for replying to a motion is reduced from
in the trial court or, if a motion had been filed in the trial court, tHé to 7 days. A response is not required before action can be taken on a procedural

; ; ; : : ion because these motions include matters previously handled by letter request
reasons given by th? trial court fO!’ its aCtIOﬂ. A person aggne\? hich usually do not adversely affect the opposing party. If an opposing party is
by an order of the trial court granting the relief requested may fi@versely décted by a procedural order, he has the right to request the court to recon-
a motion for relief from the order with the court. A judge of theder it. Procedural orders include the granting of requests for enlargement of time,

; : ; ile an amicus brief, or to file a brief in excess of the maximum established by the
court may issue an ex parte order granting temporary relief peﬁ)ﬁ{es. This section is based on Federal Rules of Appellate Procedure, Rule 27. Sub.

ing a ruling by the court on a motion filed pursuant to this rul@y) modifies the prior practice under which the filing of any motion stayed any due
A motion filed in the court under this section must be filed igateuntil 20 days after the motion was decided. This could result in an unintentional

; shortening othe time in which a brief had to be filed. It could also result in an unnec-
accfordance with s. 809'14' essary delay if a ruling on the motion would not affect the outcome of the case, the
History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252. issues to be presented to the court, or a brief or the record. [Re Order effective July
1, 1978]

809.13 Rule (Intervention). A person who is not a party to Judicial Council Committee’s Note, 1979Sub. (1) is amended by deleting a pro-
L . . isionthat required only an original and one copy of a motion be filed with an appel-
an appeal may file in the court of appeals a petltlon to 'ntervq court. With the amendment, the number of copies of a motion to be filed is now

in the appeal. A party may file a response to the petition withjBverned by 809.81 on the form of papers to be filed with an appellate court, which
11 days after Ser\/lce Of the pet|t|0n The court may grant the péw_uires in sub. (2) that 4 copies of a paper be filed with the Court of Appeals and 8

. . i [ opies with the Supreme Court. [Re Order effective Jan. 1, 1979]
tion upon a showmg that the petitioner’s interest meets tﬁ@udicial Council Note, 2001: The 7-day time limits in subs. (1) and (2) have been

requirements of s. 803.09 (1) or (2). changed to 11 days. Please see the comment to s. 808.07 (6) concerning time limits.
History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252; Sup. Ct. Ordetbsection (3) (a) was revised to include consolidation motions within the tolling
No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii. provision. Subsection (3) (b) creates a tolling provision when a motion to supplement

Judicial Council Committee’s Note, 1978Former s. 817.12 (6) permitted the OF correct the record is filed. Subsection (3) (c) creates a service requirement for
addition ofparties but did not set the criteria for doing so. This void is filled by makirigotions affecting the time limits for transmittal of the record. [Re Order No. 00-02
the intervention rule in the Rules of Civil Procedure applicable to proceedings in gfctive July 1, 2001] _
Court of Appeals. [Re Order effective July 1, 1978] Judicial Council Note, 2006: The amendment to s. 809.14 (1) and the creation

Judicial Council Note, 2001: The 7-day time limit has been changed to 11 day€f s- 809.14 (1m) to establish a shorter response time to appellate motions should
Please see the comment to s. 808.07 (6) concerning time limits. [Re Order No. 0gabance the ultimate resolution of TPR appeals. [Re Order No. 05-07 effective July
effective July 1, 2001] 1, 2006]

A party who could have, but failed to, file a timely notice of appeal may not partici-A motion to dismiss an appeal under sub. (3) does not extend the time for filing a
pate in the appeal as an intervenor or by filing a non—party brief. Weina v. Atlargi@ss—appealRossmiller v. Rossmilled,51 Wis. 2d 386, 444 N.W.2d 445 (Ct. App.
Mutual Insurance Co. 177 Wis. 2d 341, 501 N.W.2d 465 (Ct. App. 1993). 1989).

A non-party to a circuit court action may intervene in an appeal brought by another

party, even after the time for filing a notice of appeal has passed. City of Madi
v. WERC, 2000 WI 39, 234 Wis. 2d 550, 610 N.W.2d 94, 99-0500. B09.15  Rule (Record on appeal). (1) ComPOSITION OF
RECORD. (@) The record oappeal consists of the following unless

809.14 Rule (Motions). (1) A party seeking an order or the parties stipulate to the contrary: _
otherrelief in a case shall file a motion for the order or other relief. 1. The paper by which the action or proceeding was com-
The motion must state the order or relief sought and the groufiggnced;
on which the motion is based and may include a statement of the2. Proof of service of summons or other process;
position ofother parties as to the granting of the motion. Amotion 3. Answer or other responsive pleading;
may be supported by a memorandum. Except as provided in sub. ; P
. . o . Instructions to the jury;
(1m), any other party may file a response to the motion within 11 . . .
days after service of the motion. 5. Verdict, or findings of the court, and order based thereon;
(1m) If a motion is filed in an appeal under s. 809.107, any ©- Opinion of the court;
other party may file a response to the motion within 5 days after 7. Final judgment;
service of the motion. 8. Order made after judgment relevant to the appeal and

(2) A motion for a procedural order may be acted upon witfRapers upon which the order is based;
out a response to the motion. A party adversely affected by a pro-9. Exhibits material to the appeal whether or not received in
cedural order entered without having had the opportunity ¢éwidence;
respond to the motion may move for reconsideration of the order 10. Any other paper or exhibit filed in the court requested by
within 11 days after service of the order. a party to be included in the record;
(3) (@) The filing of a motion seeking an order or other relief 11, Notice of appeal;
whlch may aff_ect the d_|sposmon_of an appeal or the content ofa 1o Bond or undertaking;
brief, or a motion seeking consolidation of appeals, automatically iot of . .
tolls the time for performing an act required by these rules from 13- Transcript of reporter’s notes;
the date the motion was filed until the date the motion is disposed 14. Certificate of the clerk.
of by order. (b) The clerk of the trial court may request by letter permission
(b) The filing of a motion to supplement or correct the recoff the court to substitute a photocopy for the actual paper or
automatically tolls the time for performing an act required bxhibit filed in the trial court.
these rules from the date the motion was filed until the date the(2) CoMPILATION AND APPROVAL OF THE RECORD. The clerk of
motion is disposed of by order. If a motion to correct or suppleircuit court shall assemble the record in the order set forth in sub.
ment the record is granted, time limits for performing an a(t) (a), identify by number each paper, and prepare a list of the
required by these rules shall be tolled from the date on which thenbered papers. At least 10 days before the due date for filing
motion was filed until the date on which the supplemental or cdhe record in the court, the clerk shall notify in writing each party
rected record return is filed, except that the time for preparatiappearing in the circuit court that the record has been assembled
of supplemental or corrected transcripts is governed by s. 809t is available for inspection. The clerk shall include with the

) (). notice the list of the papers constituting the record.
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(3) DEerECTIVERECORD. A party who believes that the record, Subs. (4) and (5). The provisions of former Rules 251.29 and 251.28 are included
; ; ; ) ; : ese subsections. [Re Order effective July 1, 1978]
including the transcript of the reporter’s notes, is dEfeptlve or.th'é udicial Council Committee’s Note, 1981Sub. (4) is amended to provide for an
the record does not accurately reflect what occurred in the cirgifedited transmittal of the record for appeals in which a transcript is not necessary
courtmay move the court in which the record is located to suppler prosecution of the appeal or a transcript is filed in less than the maximum time

; i i d permitted by ch. 809. [Re Order effective Jan. 1, 1982]
ment or correct the record. Motions under this subsection maypB%)dicial Council Note, 1988:Sub. (3) is amended to allow motions to correct the

heard under s. 807.13. record to be heard by telephone conference. [Re Order effective Jan. 1, 1988]
(4) PrROCESSINGTHE RECORD. (@) Transmittal of the record. Judicial Council Note, 2001: Subsection (2) requires that numbers be used to

B ; ; ntify the contents of the record. Subsection (4) (a) recreates the general rule for
The clerk of circuit court shall transmit the record to the court @?:ord transmittal from former sub. (4). Exceptions to the general rule are set forth

appeals within 20 days after the date of the filing of the transcriptubs. (4) (b) and (). Subsection (4m) recreates the last sentence of former sub. (4).
designated in the statement on transcript or within 20 days afft& Order :\IIO- 00f—0|2 effeCftllve July 1, 200(1;] b, did .

aH int indicati n appellant’s failure to file a motion under sub. (3) did not constitute waiver o
the dat.e Of. the filing of a statement 0'7 transcript indicating that {]é\right to challenge the adequacy of the transcript. State v. Perry, 136 Wis. 2d 92,
transcript is necessary for prosecution of the appeal, unless W.2d 748 (1987).
court extends the time for transmittal of the record or unless the s the appellant's responsibility to assure that the record is complete. If the record
tolling provisions of s. 809.14 (3) extend the time for transmittiglincomplete, it is assumed that the missing material supports the trial court's ruling.
of the record. If additional portions of the transcript are requestégnefreddo v- McLean, 174 Wis. 2d 10, 496 N.W.2d 226 (Ct. App. 1993).

under s. 809.11 (5), the clerk of the circuit court shall transmit tﬁ‘? 17 Rule (Expedited appeals program, voluntary

ernative dispute resolution and presubmission con-

ference). (1) In order to minimize appellate delay and reduce

its backlog, the court of appeals may develop an expedited appeals
ogram. The program may involve mandatory completion of

- ; cketing statements by appellant’'s counsel and participation in
days after the filing of the notice of appeal, unless the court glqpmissioronferences at the direction of the court, but partic-
appeals extends the time for filing the transcript of the r_eporte}P%tion in the court’s accelerated briefing and decision process is
notes. If the court extends the time for filing the transcript of t luntary. The rules and procedures governing the program shall
reporter’s notes, the clerk of circuit court shall transmit the recoig get forth in the court of appeals’ internal operating procedures.
within 20 days after the date that the transcript is filed.

| . ) ith . (2) The court of appeals may require all attorneys of record in
(c) Supplementation or correction aaord. Notwithstanding 5y appeal to participate in a presubmission conference, either by
pars. (a) and (b), if a motion to supplement or correct the receg

P . Ay it T tetephone or in person, with an officer of the court. An attorney
is filed in circuit court, the clerk of circuit court may not transmik¢ e with no direct briefing interest in the appeal may waive
the record until the motion is determined. A copy of any motig

AP AU At s or her participation in the conference by written notice to the
to supplement or correct the record that is filed in circuit co

shall be sent to the clerk of the court of appeals. The circuit court 2' Th ¢ of | tablish llat di
shall determine, by order, the motion to supplement or correct t e( m) The court of appeals may establish an appellate medi-

record within 14 days after the filing or the motion is consider&tjlo" Program and make and enforce all rules necessary for the

to be denied and the clerk of circuit court shall immediately en Pmi).t a’?d tcl)qrderly dlilsg;atch gf tthe business qf thel progre:rT. Par-
an order denying the motion and shall transmit the record to {fPation in the appellate mediation program is voluntamy,the

court of appeals within 20 days after entry of the ordetheltir- program may involve mandatory participation in the presubmis-

cuit court grants the motion, the clerk of circuit court shall transnjien conferences at the direction of the court. Only those cases in
the supplemented or corrected record to the court of app ch adocketing statement is required to be filed under s. 809.10

within 20days after entry of the order or filing of the supplement (a) are eligibl_e for participation in the appellate mediation pro-
or corrected record in the circuit court, whichever is later. ~ 9ram- The parties to the appeal shall pay the fees of a mediator

(4m) NOTICE OF FILING OF RECORD, The clerk of the court of providing services under the program, unless those fees are

waived ordeferred by the court. The rules and procedures govern-

appealshall notify the clerk of circuit court and all parties appea[hg the program shall be set forth in the court of appeals’ internal

ing in the circuit court of the date on which the record was ﬁlegperating procedures

) (5) AGREED STATEMENT IN LIEU OF RECORD. The parties may History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 131 Wis. 2d xvi
file in the court within the time prescribed by sub. (4) an agreé€@86); Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii.
statement ofhe case in lieu of the record on appeal The statemerftourt of Appeals Note, 1986Section (Rule) 809.17 is repealed and recreated to

X ’ give the court of appeals authority to administer its expedited appeals program pur-
must: suant to Section VII, Expedited Appeals, of the Court of Appeals Internal Operating

how how the i r n h | ar dures (amended 1986). The rule replaces a similar delegation of authority to
(@) Sho ow the issues presented by the appeal a Oseﬁec ief judge of the court of appeals by order of the supreme court dated December

record to the court of appeals within 20 days after the date of
filing of the additional portions of the transcript.

(b) Late transcript. If the reporter fails to file the transcript
within the time limit specified in the statement on transcript, t
clerk of circuit court shall transmit the record not more than

were decided by the trial court; and 19, 1983. [Re Order effective January 1, 1987]
(b) Recite sufficient facts proved or sought to be proved as are
essential to a resolution of the issues presented. 809.18 Rule (Voluntary dismissal).  An appellant may dis-

o l;istolrxrl \/SVup-z%t- Qr(dl%ré%S \ll\gg-72d Zlcl;s Sgp- Cétoédgr, l’\?4 \(/)V(i)s.ozzd élo Oslus\./ Iless a filed appeal by filing a notice of dismissal in the court or,

rder, is. 2d xiii ; a. ; Sup. Ct. Order No. 00-02, f ; H P iemi

242 Wis, 2d xxvi; Sup. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d xii. 1T the appeal is not yet filed, in the circuit court. The dismissal of
Judicial Council Committee’s Note, 1978Sub. (1) substantially embodies for- 2N appeal by the appellant or by agreement of the parties or their

mer s. 251.25. It also permits the filing of a photocopy instead of the original recgdunsel des not affect the status of a lower court decision, the sta-

but only with the approval of the Court of Appeals, changing to some extent prj _ ; i _

Rules 251.25 (13) and 251.27. Under this section the parties can stipulate to excii%r eof across appeal, or the I’Ight ofa respondent to file a cross

some items from the record, but this should be done before the clerk assemblegfHe€al.

record. History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1995 a. 224; Sup. Ct. Order No.
Sub.(2). The responsibility for having the record assembled and transmitted to @e-15, 2003 WI 94, 261 Wis. 2d xxxvii.

Court of Appeals is transferred from the appellant to the clerk of the trial court. It isJudicial Council Committee’s Note, 1978An appeal may be dismissed by the

not necessary to have the attorneys present at the pagination of the record. The fegmrellant at any time prior to a court decision on the appeal without approval of the

procedureset forth in Rule 11 (b), FRAP, under which the clerk assembles the recomlirt or the respondent. This changes the former procedure and modifies Rule 42,

and then notifies the parties so that they can inspect the record prior to it being B&AP. TheRule specifically protects a respondent who has or intends to file a cross—

to the Court of Appeals is adopted. Also adopted is the federal procedure of the cgrieal, and for this reason the appellant is authorized to dismiss the appeal at will.

preparing dist of all the papers in the record. The former system of numbering eaEhefiling of a notice of dismissal does not affect the liability of the appellant for costs

page in the record consecutively is abandoned for the simpler practice of assigoiniges, or the power of the court to impose penalties under Rule 809.83 (1). [Re Order

a letter or number to each document and using its internal page reference. Thugftaetive July 1, 1978]

reference to the third page of the first document would be A-3 and to the fifth pagehis section does not require the dismissal of a petition for a supervisory writ upon

of the second document B-5. the filing of a notice of voluntary dismissal. A petition for a supervisory writ is not
Sub. (3). This provision replaces former Rule 251.30 and s. 817.117. an “appeal.” Interest of Peter B. 184 Wis. 2d 57, 616 N.W.2d 746 (Ct. App. 1994).
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809.18 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

Thecourt of appeals must dismiss an appeal when an appellant files a notice of ijles, with a notation that the portions of the record have been so
w‘séfgddggg;?gg'zb,ﬁfaﬁghifgg{g'gg;es its decision on the appeal. State v. Leey 43y ,ced to preserve confidentiality and with appropriate refer-
Thedate stamped on a court of appeals decision or order is the date it is issuecm@es to the record.
filed. That the clerk’s office mails appellate decisions to the parties the day before . d:
they are dated and filed does not mean that decisions are to be deemed to have be@gne .
issued on the mailing date. A notice of voluntary dismissal filed on the day prior to Signature
an opinion being issued operates to automatically dismiss the appeal. State v. Jones

2002 WI 53, 252 Wis. 2d 592, 645 N.W.2d 610, 01-1155. (3) ResPONDENT'SBRIEF. (a) 1. The respondent shall file a
) ) brief within the later of any of the following:
809.19 Rule (Briefs and appendix). (1) BRIEF OF APPEL- a. Thirty days after the date of service of the appellant’s brief,

LANT. The appellant shall file a brief within 40 days of the filing,q 3 aqditional days under s. 801.15 (5) (a) if service is accom-
in the court of the record on appeal. The brief must contain: plished by mail.

(a) A table of contents with page references of the various por- : ;
tions of the brief, including headings of each section of the argéab- b. Thirty days after the date on which the court accepts the

. rPﬂellant’s brief for filing.
ment, and a table of cases arranged alphabetically, statutes . . e
other authorities cited with reference to the pages of the brief op - Thirty days after the date on which the record is filed in the

which they are cited. office of the C_Ierk. _
(b) A statement of the issues presented for review and how the 2. The brief must conform with sub. (1), except that the state-
trial court decided them. ment of issues and the statement of the case may be excluded.

(c) A statement with reasons as to whether oral argument is 3. Within the time limits for filing a respondent's brief, a party
necessary and a statement as to whether the opinion shoul@vbe has been designated as a respondent may file a statement with
published and, if so, the reasons therefor. the court that it will not be filing a brief because its interests are

(d) A statement of the case, which must include: a descriptiaft affected by the issues raised in the appellant's brief or because
of the nature of the case; the procedural status of the case |eat9mf1terests are adequately represented in another respondent’s
up to the appeal; the disposition in the trial court; and a statememéT.
of facts relevant to the issues presented for review, with appropri-(b) The respondent may file with his or her brief a supplemen-

ate references to the record. tal appendix in conformity with sub. (2).

~ () An argument, arranged in the order of the statement of(4) RepLy BRIEF. (a) The appellant shall file a reply brief, or
issues presented. The argument on each issue must be precgdestement that a reply brief will not be filed, within the later of:
by a one sentence summary of the argument and is to contain the;  Fiteen days after the date of service of the respondent’s

contention of the appellant, the reasons therefor, with citation f, and 3 additional days under s. 801.15 (5) (a) if service is
the authorities, statutes and parts of the record relied on as setS&g 'mplished by mail; or ' '

in the Uniform System of Citation and SCR 80.02. 2. Fifteen days after the date on which the court accepts the
(f) A short conclusion stating the precise relief sought. r?spondent’s brief for filing.

(9) Reference to an individual by first name and last initia . .
rather than by his or her full name when the record is required bﬁ’éb)f The reply brief under par. (a) shall comply with sub. (1) (€)
law to be confidential. ard (f). )

(h) The signature of the attorney who files the brief: or, if the (3) CONSOLIDATEDAND JOINTAPPEALS. Each appellant in con-

party who files the brief is not represented by an attorney, the siglidated appeals or a joint appeal and each co-appellant may file
nature of that party. a separate brief or a joint brief with another appellant or co—appel-

(i) Reference to the parties by name, rather than by party de it. Ajoint brief must not exceed the page allowance for a single

nation, throughout the argument section. appellant. S

(2) AppenDIX. (a) Contents. The appellant's brief shall (6? Cross-APPEAL. Briefing in a cross—appeal shall be as fol-
include a short appendix providing relevant trial court recotgWs: ] o
entries, the findings or opinion of the trial court and limited por- (&) An appellant-cross-respondent shall file a brief titled
tions of the record essential to an understanding of the issifdgpellant’s Brief” within the time specified by, and in com-
raised, including oral or written rulings or decisions showing thgiance with, the requirements of subs. (1) and (2).
trial court’s reasoning regarding those issues. The appendix shalfb) 1. A respondent-cross—appellant shall file a brief titled

include a table of contents. If the record is required by law to f'€ombinedBrief of Respondent and Cross—-Appellant” within the
confidential, the portions of the record included in the appendiger of any of the following:

shall be reproduced using first names and last initials instead of a. Thirty days after the date of service of the appellant-cross-

full names of persons, specifically including juveniles and pare'?&pondent’s brief, and 3 additional days under s. 801.15 (5) (a)

of juveniles, with a notation that the portions of the record ha o : :
been so reproduced to preserve confidentiality and with appro ﬁs_erwce is accomplished by mail.

ate references to the record. b. Thirty days after the date on which the court accepts the

(b) Certification. An appellant's counsel shall append to th@PPellant=cross-respondents brief for filing. S
appendix a signed certification that the appendix meets the con-C- Thirty days after the date on which the record is filed in the
tent requirements of par. (a) in the following form: office of the clerk.

| hereby certify that filed with this brief, either as a separate 2. The front and back covers of the combined brief shall be
document or as a part of this brief, is an appendix that complied. The respondent portion of the combined brief shall comply
with s. 809.19 (2) (a) and that contains: (1) a table of contentéth the requirements of this section for a respondent’s brief,
(2) relevant trial court record entries; (3) the findings or opinigncluding the length limitation for such a brief set forth in sub. (8)
of the trial court; and (4) portions of the record essential to &) 1. The cross—appellant portion of the combined brief shall
understanding of the issues raised, including oral or written rabmply with the requirements of subs. (1) and (2) for an appel-
ings or decisions showing the trial court’s reasoning regarditegnt's main brief, including the length limitation for such a brief
those issues. set forth in sub. (8) (c) 1., except that the requirements of sub. (1)

| further certify that if the record is required by law to be confic) and (d) may be omitted, the cross—appellant portion of the
dential, the portions of the record included in the appendix arembinedbrief shall be preceded by a blank blue cover, and a sig-
reproducedising first names and last initials instead of full name®ature shall be required only at the conclusion of the cross—appel-
of persons, specifically including juveniles and parents of juvint portion of the combined brief.
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(c) 1. An appellant-cross-respondent shall file a brief titted 3. b. If a monospaced font is used: 10 characters per inch;
“CombinedBrief of Appellant and Cross—Respondent” within thelouble-spaced; a 1.5 inch margin on the left side and a one-inch
later of: margin on all other sides.

a. Thirty days after the date of service of the respondent— c. If a proportional font is used: proportional serif font, mini-
cross—appellant’s brief, and 3 additional days under s. 801.15fB)m printing resolution of 200 dots per inch, 13 point body text,

(a) if service is accomplished by mail; or 11 point for quotes and footnotes, leading of minimum 2 points,
b. Thirty days after the date on which the court accepts thgximum of 60 characters per full line of body text. Italics may
respondent-cross—appellant's brief for filing. not be used for normal body text but may be used for citations,

2. The front and back covers of the combined brief shall Bgadmgs, emphasis and foreign words. . )

gray. The appellant portion of the combined brief shall comply 4 Securely bound only on the left side with heavy strength
with the requirements of sub. (4) for a reply brief, including thig@ples or by means of velobinding or the “perfect” (*hot glue”)
length limitation for such a brief set forth in sub. (8) (c) 1. [ suBinding method, with pagination at the center of the bottom mar-
(8) (c) 2.] The cross—respondent portion of the combined bri@f- A brief may be bound by another method if authorized in
shall comply with the requirements of sub. (3) for a respondent#iting by the clerk of the court.
brief, including the length limitation for such a brief set forth in (c) Length. 1. Those portions of a party's or a guardian ad
sub. (8) (c) 1., except that the requirement of sub. (1) (c) maylidem’s brief referred to in sub. (1) (d), () and (f) shall not exceed
omitted, the cross—respondent portion of the combined brief sHdll pages if a monospaced font is used or 11,000 words if a propor-
be preceded by a blank red cover, and a signature shall be reqies@l serif font is used.
only at the conclusion of the cross—respondent portion of the com- 2. Appellant’s reply brief or a brief filed under sub. (7) shall
bined brief. not exceed 13 pages if a monospaced font is used or 3,000 words

NOTE: The bracketed language indicates the correct cross-reference. Cor- if @ proportional serif font is used.

rective action is pending. (d) Form and len e
L . gth certificationCounsel shall append to the
(d) Arespondent-cross-appellant shall file either a reply brigfiat 304 appendix a signed certification that the brief and appen-

titled “Reply Brief of Cross—Appellant” in the form required byyiy meet the form and length requirements of pars. (b) and (c) in
sub. (4) for reply briefs, or a statement that a reply brief will ng{o following form:

be filed, ‘_N'thm the later of: . I hereby certify that this brief conforms to the rules contained
1. Fifteen days after the date of service of the appellanis gog.19 (8) (b) and (c) for a brief and appendix produced with
cross—respondentief, and 3 additional days under s. 801.15 () [monospaced] [proportional serif] font. The length of this brief
(a) if service is accomplished by mail; or is ....[pages] [words].
2. Fifteen days after the date on which the court accepts the Signed:....
appellant-cross-respondent’s brief for filing.

. } . Signature
ant(jel)enEgatllghcgﬁir% g;t%gorrgg&?z?n%rrﬁ; %?aslbg??;?lz'd\)'\_"th the form For purposes of the certification and length requirements of

_this subsection, counsel may use the word count produced by a
(7) NONPARTYBRIEFS. (&) A person not a party may by motion-ommercial word processor available to the general public.

request permission to file a brief. The motion shall identify the (8M) GUARDIAN AD LITEM BRIEF. If the guardian ad litem

Eég{?:;lgf the person and state why a brief filed by that perso%tjﬁ)oses to participate in an appeal and takes the position of an

) ) = appellant, the guardian ad litem’s brief shall be filed within 40
(b) If the brief will support or oppose a petition under s. 809-§£ s after the filing in the court of the record on appeal. If the
or 809.70, the brief shall accompany the motion and shall be f'@@érdian aditem chooses to participate in an appeal and takes the
within the time permitted for the opposing party to file a respong@sition of arespondent, the guardian ad litem’s brief shall be filed
to the petition. within 30 days after service of the appellantisforlf theguardian

(c) Except as provided in par. (b), the motion shall be filed nadl litem chooses not to participate in an appeal of an action or pro-
laterthan 14 days after the respondent’s brief is filed, and the briefedingthe guardian ad litem shall file with the court a statement
shall be filed within the time specified by the court. of reasons for not participating within 20 days after the filing of

(8) NUMBER, FORMAND LENGTH OF BRIEFSAND APPENDICES. ()  the appellant's brief.
Number. 1. A person shall file either 22 copies of a brief or appen- (9) BRIEF covers. Each brief or appendix shall have a front
dix in the supreme court or the number that the court directs amatl back cover. The front cover shall contain the name of the
shall serve 3 copies on each party. court, the caption and number of the case, the court and judge
2. Except as provided in subd. 3. and s. 809.43, a person shiealedrom, the title of the document, and the name and address

file either 10 copies of a brief or appendix in the court of appe&kcounsel filing the document. Except as provided in s. 809.81

or the number that the court directs and shall serve 3 copies®h thecaption shall include the full name of each party in the cir-
each party. cuit court and shall designate each party so as to identify each

rty’s status in the circuit court and in the appellate court, if any.
g covers of the appellant’s brief shall be blue; the respondent’s,
; a combined respondent-cross—appellant’s, red with a blue
ider page; a combined reply—-cross—-respondent’s, gray with a
divider page; a guardian ad litem’s, yellow; a person other than

3. Except as provided in s. 809.43, a person who is found i
gent under s. 814.29 (1) and who is not represented by cou
shallfile 5 copies of a brief or appendix in the court of appeals a
shall serve one copy on each party. A prisoner who has b

granted leave to proceed without prepayment of fees undea arty, green; the reply brief, gray; and the appendix, if separately

814.29(1m) and who is not represented by counsel shall file 5 caiy oy \inite. " In the event the supreme court grants a petition for

ies of a brief or appendix in the court of appeals and shall sewquré‘ﬁew bf a déision of the court of appeals, the covers of the briefs

copy on each party. . . of each party shall be the same color as the cover of that party’s

(b) Form. A brief and appendix must conform to the followingyiefs filed in the court of appeals. In the supreme court, “peti-

specifications: tioner” shall be added to the party designation of the petitioner,
1. Produced by a duplicating or copying process that produeesl the respondent’s party designation shall remaiseifne as in

a clear, black image of the original on white paper. Briefs shall thee court of appeals.

produced byising either a monospaced font or a proportional serif (10) CitaTion OF SUPPLEMENTAL AUTHORITIES. If pertinent

font. Carbon copies may not be filed. authorities decided after briefing come to the attention of a party
2. Produced on 8-1/2 by 11 inch paper. or a nonparty under sub. (7) or a guardian ad litem under sub. (8m)
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809.19 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

after theparty’s or nonparty’s or guardian ad litem’s brief has beéiheprovision in Rule 809.43 requiring the filing of 10 copies of a brief and appendix
filed, or after oral argument but before decision, the party, ndh&" appeal heard by one judge remains unchanged. [Re Order effective Jan. 1, 1980]
! . . ) ! Judicial Council Committee’s Note, 1981Sub. (1) (e) is amended to incorporate
party, or guardian ad litem may promptly advise the clerk of tReRr 80.02, governing citation of a published court of appeals or supreme court opin-
court, by letter, and serve a copy of that letter on all parties to trein a brief, memorandum or other document filed with the court of appeals or

appeal. If the new authority is a decision of the Wisconsin cogfreme court.

T : : b. (8) (b) 4 previously required that a brief and appendix be bound only on the
of appeals, the aUthomy is considered decided for purposes of mﬁide with staple or tape. A sufficient number of heavy strength staples are to be

subsection on the date of an order for publication issued und&fssd to assure that the briefs and appendix remain securely bound when used by the
809.23 (2). The letter shall do the following: court ofappeals and supreme court. The prior alternative method of binding the brief
Set forth th itati for th thorit and appendix solely with tape is repealed.

(a) € QI’ € citatons for ) € authon y'. Sub.(9) is amended to clarify that both a front and back cover of a brief and appen-

(b) Identify the page of the brief or the point that was argu@d are required. [Re Order effective Jan. 1, 1982]
oraIIy to which the citations pertain. Judicial Council Note, 1988:Sub. (7) (b) permits nonparties to request permis-

. L . . sion to file a brief supporting or opposing a petition for the Supreme Court to review

(c) For each authority that is cited, briefly discuss the proposidecision of the Court of Appeals or to take original jurisdiction. In these cases, the

tion that the authority supports. motionand the brief shall be filed together, within the time permitted for response by
the opposing party.

(11) ResPONSETO SUPPLEMENTAL{L\UTHQR'T'ES' A response to . Revised sub. (8) (c) clarifies that the page limit does not include the table of con-

the letter under sub. (10) may be filed within 11 days after serviegs, table of cases and other authorities, statemissties, statement on oral argu-

of that letter. The response shall briefly discuss the reason vm?{wétand publication, appendix or supplemental appendix. [Re Order effective Jan.

each authority does not support the stated proposition, unless udicial Council Note, 2001: Subsection (1) (h) requires a signature on briefs.

proposition is not disputed. Subsection (1) (i) makes identification of the parties consistent and less confusing.
History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiiBubsection (3) was revised to address a situation in which the appellant’s brief is

(1979); 1979 c. 110; Sup. Ct. Order, 104 Wis. 2d xi (1980); 1981 c. 390 s. 252; Sgpved on the respondent, but has not yet been accepted for filing by the court. If the
Ct. Order, 111 Wis. 2d xiii (1983); Sup. Ct. Order, 112 Wis. 2d xv (1983); Sup. @espondent undertakes to prepare its brief within 30 days after service of the appel-
Order, 115 Wis. 2d xv (1983gup. Ct. Order, 123 Wis. 2d xx (1985); Sup. Ct. Ordenant's brief and the appellant's brief has not yet been accepted for filing, the respon-
146 Wis. 2d xxxiii (1988); Sup. Ct. Order, 151 Wis. 2d xvii (1989); Sup. Ct. Ordedent will have wasted time and energy if the appellant’s brief ultimately is rejected.
161 Wis. 2d xiii (1981); Sup. Ct. Order, 164 Wis. 2d xxix (1991); Sup. Ct. Order, 16helast sentence of sub. (4) was added to require record references and a conclusion
Wis. 2d xiii (1992); Sup. Ct. Order, 171 Wis. 2d xiii, xvii, xxxvii (1992); Sup. Ctin a reply brief. Subsection (6) was rewritten to clarify briefing requirements in
Order No. 93-20, 179 Wis. 2d xxv; 1993 a. 486; 1995 a. 224; Sup. Ct. Order Nmss—appealsThe time limit in sub. (7) (c) was changed from 10 to 14 days. Please
97-01,208 Wis. 2d xxiii (1997); 1997 a. 35; Sup. Ct. Order No. 00-02, 2001 W1 38¢e the comment to s. 808.07 (6) concerning time limits. The reference to s. 809.43
242 Wis. 2d xxvii; Sup. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d Xiii; Supyas deleted in sub. (8) (a) 1. because the greater number of copies is needed when
Ct. Order No. 04-11, 2005 WI 149, 283 Wis. 2d xix; Sup. Ct. Order No. 06-02, 209Gingle-judge appeal reaches the supreme court. Subsection (8) (a) 3. was amended
WI 118, filed 10-25-06, eff. 1-1-07. ) to apply topro separties only. Subsection (8) (b) 4. was amended to allow “velobind-

_ Appellate council's appendix containing only a copy of the judgment of convigyg” of briefs, a process commonly accepted but not authorized by statute. Subsec-
tion, a notice of motion and motion to suppress, and a notice of intent to pursue (9) requires parties to use the complete case caption. Parties shall not abridge
conviction relief did not meet the standard under sub. (2) (a) to contain “essentigh{o caption by use of “et al” or similar phrases. Subsections (10) and (11) are new
an understanding of the issues raised.” When council certified that the essential itghaSestablish a procedure for supplementing briefs or oral argument with pertinent
were in the appendix when they were not, the certification was false and council oritiesthat subsequently come to the attention of a party or an amicus curiae, who
subject to sanction. State v. Bons, 2007 WI App 124, ___Wis. 2d _, ___ N-Widflenoted a “nonparty” under sub. (7), or a guardian ad litem under sub. (8m). This
., 06-1625. procedure is based upon Federal Rule of Appellate Procedure 28 (j) andRiifeuit

Judicial Council Committee’s Note, 1978Sub. (1). The format for briefs estab- ircui — i
lished in former Rule 251.34 is generally followed except that the requirement Yﬁs (S%f]f the Seventh Cireuit Court of Appeals. [Re Orler No. 00-02 effective July

synopsis of the argument in the table of contents is eliminated. Former Rule 25134 i1 council Note, 2002: Occasionally an appellant's brief is filed before the
(1) required the synopsis and gave 200 Wis. 530 as an illustration. The synops% d is filed with the ’appell.ate court cle);k, esg‘;cially in cases involving pro se

no longer included in most briefs and if it was, often was very lengthy and serve Il h
. h ! ants. The amendments to subs. (3) and (6) (b) 1. conform to current practice
realpurpose. Itis replaced in the table of contents by a shorter, one sentence sum tablishing the due date for the respondent’s brief or respondent-cross-appel-

ofeach seto e aguriet prton of e bt Hew satementsperafing [0 Uy e a et o iy days e e ofcervice of i appelants et (s

should bepublished are added. The purpose of the latter is to assist the court in scrilfie days if service is by mail), thirty days after the date on which the court accepts

ing cases for oral argument or submission on briefs. € appellant's brief or appellant-cross-respondent's brief for filing, or thirty days
A . . ’ after the date on which the record is filed in the office of the clerk.

Sub.(2). The lengthy appendix with the narrative of testimony required by former . ) A ; )
Rule251.34 (5) is replaced with the system used in the United States Court of AppegfauPsectior(9) is amended to conform to the party designations used by the clerk's
for the Seventh Circuit. Under this system the original record serves as the pri e when a petition for review is granted. [Re Order No. 02-01 effective January
evidence of what occurred in the trial court. The appendix becomes a very abbrs #2003 )
ated document with only those items absolutely essential to an understanding of t§gomment, October 2005As the number of appeals has increased, the Court of
case. Itiglesigned to be nothing more than a useful tool to the members of the cofyppeals’ reliance on appendices during the decision—-making process has increased.
The falure to include some item in the appendix has no effect on the ability or willinghe Court of Appeals requests that Wis. Stat. § (Rule) 809.19 (2) (b) be created to
ness of the court to consider any matter in the record. This change, combined wtuirethat appellant’s counsel certify compliance with Wis. Stat. § (Rule) 809.19 (2)
the elimination of the requirement of printed briefs, should reduce the cost of (@) (as renumbered by this order), that requires an appellant’s brief include an appen-

appeal. dix and sets forth the contents of the appendix. The Court of Appeals believes that
Sub. (5). Each appellant in a case has the right to file a separate brief and neechregrtification requirement, similar to the form and length certification required by
share a brief with co—appellants. Wis. Stat. § (Rule) 809.19 (8) (d) will result in increased compliance with renum-

Sub.(6). The parties to a cross-appeal can file the same briefs as the parties t99f@d Wis. Stat. § (Rule) 809.19 (2) (a) and improve the quality of appendices that
main appeal. Thus the cross—appellant can file a 40 page brief as cross—appell&H€ifiled with the court. [Re Sup. Ct. Order No. 04-11]
addition to his 40 page brief as respondent. The cross—appellant can also combifbe page length limits in sub. (8) apply in original jurisdiction actions. Watts v.
both briefs in a single brief but is limited to the page limits on each section of brighompson, 116 F.3d 220 (1997).
A cross—appellant filing a 30 page brief as respondent is still limited to a 40 page brief

as cross—appellant. ;
Sub.(7). The practice under former Rule 251.40 is modified to require the requ8q9'20 Rule (ASSIQnment and advancement of Cases)'

to file an amicus curiae brief be made by motion rather than by letter. Rule 29, FR‘fﬂ.e court may take cases under SmeiSSiQn in Such order and upon
The motion should indicate the interest of the amicus and why a brief by the amigurch ndice as it determines. A party may file a motion to advance
is desirable. the submission of a case either before or after the briefs have been

Subs(8) and (9). In addition to briefs produced by the standard typographical pgq- . . . .
cess, briefs produced by a mimeograph or photocopy process from typewritten cofsyd- The motion should recite the nature of the public or private

may also be filed. The principal objective is to reduce the cost of an appeal toithterest involved, the issues in the case and how delay in submis-
Court of Appeals. The specifications for the printed and typewritten pages gr

designed to result in briefs of approximately an equal number of words no ma (Ig%n will be prejudicial to the accomplishment of justice.

which process is used. The paper siz&-f/2 x 11 isspecified for the sake of unifor- istory: Sup. Ct. Order, 83 Wis. 2d xiii (1978).

mity and ease of handling. Judicial Council Committee’s Note, 1978:This rule incorporates the present
Colorsfor covers are specified to permit easy identification of the briefs. [Re Ord&pWritten procedure for having the submission of a case advanced. It also specifies

effective July 1, 1978] 19e7ga]1ctors that may affect the advancement of a case. [Re Order effective July 1,

Judicial Council Committee’s Note, 1979Sub. (8) (a) previously required that
30 copies of a brief or appendix be filed in either the Court of Appeals or Supreme
Court. The number of copies to be filed in the Court of Appeals or Supreme Cq899.21 Rule (Summary disposition). (]_) The court upon

has been reduced to 20 copies to reflect the smaller number of judges decidin ; ; :
appeal before the Court of Appeals and the difficulty the Supreme Court is facingqﬁrbwn motion or upon the motion of a party may dispose of an

having enough storage space to retain the 30 copies of a brief previously requidgpeal summarily.
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(2) A party may file at any time a motion for summary disposshall make a recommendation on whether the opinion should be
tion of an appeal. Section 809.14 governs the procedure onphblished. A committee composed of the chief judge or a judge
motion. of the court of appeals designated by the chief judge and one judge

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252. from each district of the court of appeals selected by the court of

Judicial Council Committee’s Note, 1978:The basic concept in former Rule : iatri i ini
251.54 of allowing the Supreme Court to dispose of appeals summarily is continuaéepeals’Udges of each district shall determine whether an opinion

but Rule 809.21 specifically authorizes a motion for this purpose. Such a motion Wad0 b€ published. ) )
often used under prior procedure, but the rules did not expressly authorize it. [Re(3) UNPUBLISHED OPINIONSNOT CITED. An unpublished opin-

Order effective July 1, 1978] ion is of no precedential value and for this reason may not be cited
809.22 Rule (Oral argument). (1) The court shall deter- in any court of this state as precedent or authority, except to sup-

mine whether a case is to be submitted with oral argument orgg,‘i’teaclalm of claim preclusion, issue preclusion, or the law of the

briefs only. . .
(2) The court may direct that an appeal be submitted on brigfs(4) REQUESTFORPUBLICATION. (&) Except as provided in par.
only if: ?b% any person may at any time file a request that an opinion not

A————— ot o ot o a oo b b
1. Are plainly contrary to relevant legal authority that appear 1)y N request may be made for the publication of an opinion

to be sound and are not significantly challenged; _ that is adecision by one court of appeals judge under s. 752.31 (2)
2. Are ontheir face without merit and for which no supportingand (3) or that is a per curiam opinion on issues other than appel-

authority is cited or discovered; or late jurisdiction or procedure.
3. Involve solely questions of fact and the fact findings are (c) A person may request that a per curiam opinion that does
clearly supported by sufficient evidence; or not address issues of appellate jurisdiction or procedure be with-

(b) The briefs fully present and meet the issues on appeal @ralvn, authored and recommended for publication. That request
fully develop the theories and legal authorities on each side so #edll be filed within 20 days of the date of the opinion and shall
oral agument would be of such marginal value that it does not juse decided by the panel that decided the appeal.
tify the additional expenditure of court time or cost to the litigant. (d) A copy of any request made under this subsection shall be

(3) The court shall determine the amount of time for oral arggerved under s. 809.80 on the parties to the appeal or other pro-
ment allowed to each party in a case either by general or speciding in which the opinion was filed. A party to the appeal or

order. proceeding may file a response to the request within 5 days after
(4) On motion of any party or its own motion, the court mathe request is filed.
order that oral argument be heard by telephone. History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiii;

o De hea . 1081 c. 390 s. 252; Sup. Ct. Ordedd Wis. 2d xiii (1982); Sup. Ct. Order, 118 Wis.
aseny” SU e Order, 83 Wis. 2d Xiii (1978); Sup. Ct. Order, 141 Wis. 2d Xi§ 1" 1984y 1991 a. 189, Sup. Ct. Order No. 96-10, 208 Wis. 2d xiii (1997), Sup.

. ; . ; Ct. Order No. 01-04, 2001 WI 135, filed 12-20-01, eff. 7-1-02.
Judicial Council Committee’s Note, 1978The Supreme Court has for a number dicial Council Committee’s Note, 1978As with Rule 809.22 on oral argu-

of yearf:fs scheduled some cases for submission |°n briefhs only without ﬂ-ra[L aﬁgu t, &ormer practice of the Supreme Court is written into this Rule and formal cri-
geﬁ%gsovvﬁgtﬁgfg@gg ?g%tig\%gggr'g? ﬁﬁ;sgncgic;v'er n?ssgﬁet;gezyf(\;\:n;‘;ut aed‘c:) established for it. The trend toward nonpublication of opinions is nationwide
Thisrule is a statement of those criteria. Cgunsel should address these crite)rlia in gesuMlgsnggmégi g?'fri%s;iﬁgb?éniphrﬁ?tc%ﬁgﬂge%pmgnusnEgg?h‘évmmgfgf%?ﬁ.
br|e|f:s| |n.g_||_scqssmg ?edq;estlgn gf the nehedlfor orgalfarglfment. See Rulde 809.1 published each year is reduced legal research will become inordinately time—
Eﬁ)e nge)z(éjsl 'g Ie?npirr?c\j/ilvi%ualycsalfsé (I% gsatogeeaen% r?atc;ralfoarrg;g’lrﬁn}elnt%rhgrvté);1?1 uming and expensive. Some argue that even accepting the premise that a court
for th I 3 all Y hpp P sk nple, £ | properly decide not to publish an opinion this should not prevent that opinion
aOrrgdli:'TZ%c(;irvte 353 i pfér;g]se of allowing the court to ask questions of counsel. om being cited as precedent since in common law practice any decision of a court
i N . ; is by its nature precedent. Others argue that a court may try to hide what it is doing
Judicial Council Note, 1988:Sub. (4) [created] authorizes oral arguments to b%l : : ot A
: particular case by preventing the publication of the opinion in the case.
g?ggjr gﬁégtlﬁ,%hfgf iorlfgég?ce on motion of any party or the court of appeals. ereare several reasons why an unpublished opinion should not be cited: (1) The
T type ofopinion written for the benefit of the parties is different from an opinion writ-
L. - ten for publication and often should not be published without substantial revision; (2)
809.23 Rule (Publication of opinions). (1) CRITERIAFOR  |f unpublished opinions could be cited, services that publish only unpublished opin-
PUBLICATION. (a) While neither controlling nor fully measuringions would so%? dhe\gebp ercinghthe éregtrper}t of tlﬂwpublished Ofpinionsti)? thte_ sar?;)
e di ; A imation i anner as published opinions thereby defeating the purpose of nonpublication;
the COUI’I; S. discretion, C”tef'a for pUbllcatlon in the .OﬁICI.aI reportglermitting the citation of unpublished opinions gives an advantage to a person who
of an opinion of the court include whether the opinion: knows about the case over one who does not; (4) An unpublished opinion is not new

1. Enunciates a new rule of law or modifies, clarifies or Critgl_uthority but only a repeated application of a settled rule of law for which there is

. L . mple published authority.
cizes an existing rule; If it is desirable to reduce the number of published opinions, the only alternative

2. Applies an established rule of law to a factual situation sigeing ST 0T as Lo e i Compou he proploms of nonpuRicaton
nlflcantly different frpm th_at n pUb“s_hed OplmonS;_ . and at the same time take away from the parties the benefit of a written opinion.
3. Resolves or identifies a conflict between prior decisions;Section752.41 (3) authorizes the Supreme Court to establish by rule the procedure
: ; ; er which the Court of Appeals decides which of its opinions are to be published.
4 Con;nbu.tes tQ the Iegal literature by collectlng case law %.(1) provides for a committee of judges of the Court of Appeals to make this deci-
reciting legislative history; or sion.
i i inui ici s a safeguard against any mistakes as to nonpublication, sub. (4) adopts the proce-
5. DECIde.S.a case of substantial a_nd continuing pUbIIC Imer%ﬁ?é ofthe United States Court of Appeals for the Seventh Circuit in permitting a per-
(b) An opinion should not be published when: son to request that an unpublished opinion be published. [Re Order effective July 1,
1. The issues involve no more thar:l the. appllcatlon of Wel} Judicial Council Committee’s Note, 1979Sub. (4) is amended to delete the prior
settled rules of law to a recurring fact situation; requirementhat a motion had to be filed in order to ask the Court of Appeals to have
2. The issue asserted is whether the evidence is sufficientrie ofI itsRunrep_orted 0pti_nior;s gug:isgvledd itn the foff!cial_ reportS_oftthe C%urt of
; ; ; i peals. Requiring a motion to be filed led to confusion in some instances because
sypport the JUdgment and the briefs show the evidence is SL@@ person requesting the opinion to be published may not be a party to the appeal
cient; decided by the opinion and uncertainty can occur as to who should be served with a

3. The issues are decided on the basis of controlling precedepy of the motion and given an opportunity to respond. The requirement to file a

P e n has been replaced by the need to simply make a request to the Court of
and no reason appears for questioning or qualifying the precedgﬁ%}als for publication of an unreported opinion. [Re Order effective Jan. 1, 1980]

4. The decision is by one court of appeals judge under Scourt of Appeals Note, 1997A request under this paragraph [sub. (4) (c)] does
752.31 (2) and (3); not affect the time under sec. (Rule) 809.62 for filing a petition for review. As in the
I : o : e of reconsideration of a Court of Appeals decision or opinion, withdrawal of an
L. 5'_ I_t IS & per curiam opinion on Issues other than appe”%ﬁéﬂionrenders that opinion a nullity. Accordingly, a petition for review of that opin-
jurISdICtlon or procedure; ion filed prior to its withdrawal is of no effect, except that the petitioner may incorpo-

6. It has no significant value as precedent. rate it by reference in a petition for review of the opinion subsequently issued in the

: appeal or proceeding.
(2) DECISION ON PUBLICATION. - The JUdgeS of the court of Court of Appeals Note, 1997The Court of Appeals recognizes that many of its

appeals who join in an opinion in an appeal or other proceedighions are issued as per curiam opinions that should not be published under sec.
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809.23 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

(Rule) 809.23(1)(b)5, Stats. This amendment [of sub. (4)] establishes a proce@@9.25 Rule (Costs and fees). (1) CosTs. () Costsin a

whereby a person may request that a per curiam opinion be withdrawn, authore ;
recommended for publication. The amendment also expressly states that an opi appeal are allowed as follows unless otherwise ordered by

issued by a single judge of the Court of Appeals under sec. 752.31(2) and (3), Sthe, court:

will not be published. ;
Citing an unpublished opinion of the court of appeals subjected the attorney to a 1 AgamSt the appellant before the court of appeals when the

$50 fine. Tamminen v. Aetna Casualty & Surety Co. 109 Wis. 2d 536, 327 N.w.a@peal is dismissed or the judgment or order affirmed.

555(138(23)” © ban ditation 1o et court ominions. Brandiv. LIRG. 160 wie. _ 2 Adainst the respondent before the court of appeals when
up. 0es not ban citation to circult court opinions. randt v. y B H
2d 353, 466 N.W.2d 673 (Ct. App. 1991). the judgment or order is reversed.

Citation to arunpublished court of appeals decision to show a conflict between dis- 3. Against the petitioner before the supreme court when the

trictsfor purposes of s. 809.62 (1) (d) is appropriate. State v. Higginbotham, 162 Wi i i
20978, 471 NW.2d 24 (1091)’ Vlisdgment otthe court of appeals is affirmed by the supreme court.

A party’s invitation to the court of appeals to consider an unpublished opinion, or 4- Against the respondent before the supreme court when the
even a naked citation to it, violates the letter and spirit of sub. (3). Kuhn v. Allstiggdlgment of the court of appeals is reversed by the supreme court

Co. 181 Wis. 2d 453, 510 N.W.2d 826 (Ct. App. 1993). . and the costs in the court of appeals are canceled and may be taxed
Only the supreme court has the power to overrule, modify, or withdraw langu

e >

from apublished opinion of the court of appeals. Cook v. Cook, 208 Wis. 2d 166, % the supreme court as costs against another party.
N.W.2d 246 (1997), 95-1963. _ _ _ 5. In all other cases as allowed by the court.

The rule against citing unpublished cases is essential to the reduction of the over- . .
whelming number of published opinions and is a necessary adjunct to economicalb) Allowable costs include:
appellate court administration. Unless and until the nonpublication rule is changed, inti H i
violations of this rule will not be tolerated. State v. Milanes, 2006 WI App 259, 2%7. 1. Cost of pl’lr_ltlng and.assemb“ng the number of coples and
Wis. 2d 684, 727 N.W.2d 94, 06-0014- riefsand appendices required by the rules, not to exceed the rates

Thenoncitation rule and the concept of stare decisialthat. 6IMLR 581 (1978). generally charged in Dane County, Wisconsin, for offset printing

Publication of court of appeals’ opinions. Scott. WBB July 1988. of camera-ready copy and assembling;
Citing Unpublished Opinions in Wisconsin State and Federal Tribunals. Sefarbi .
& Zaporski. Wis. Law. Nov. 2004. 2. Fees charged by the clerk of the court;

3. Cost of the preparation of the transcript of testimony or for
809.24 Rule (Reconsideration). (1) Except as provided in appeal bonds;
sub. (4), a party may file a motion for reconsideration in the court 4 - pees of the clerk of the trial court for preparation of the
of appeals within 20 days after the date of a decision issued Qdtord on appeal;
suant to s752.41 (1). The motion must state with particularity the 5. Oth t, directed by th ¢
points of law offact alleged to be erroneously decided in the deci- ~* er costs gs irected by the cogr ) )
sion and must include supporting argument. No separate memo(€) A party seeking to recover costs in the court shall file a
randum in Support Of the motion is permitted unless Subseque[{ﬁq?tement Of the COStS.thln 14 days Of the f”lng Of the dECISIon
ordered by the court. The court may order a response before ig$iibe court. An opposing party may file, within 11 days after ser-
ing an amended decision. No response to the motion is permittigg of the statement, a motion objecting to the statement of costs.
unless ordered by the court. The motion and any response sha(ld) Costs allowed by the court are taxed by the clerk of the
not exceed 5 pages if a monospaced font is used or 1,100 waalat of appeals irrespective of the filing by a party of a petition
if a proportional serif font is used. for review in the supreme court. In the event of review by the

(2) In response to a motion for reconsideration, the court shdpreme court, costs are taxed by the clerk of the supreme court
issue an amended decision or the court shall issue an order défyset forth in pars. (a) and (b). The clerk of the supreme court shall
ing the motion. include in the remittitur the costs allowed in the court. The clerk

(3) Nothing inthis section prohibits the court from reconsider@f Circuit court shall enter the judgment for costs in accordance

ing a decision on its own motion at any time prior to remittitur With s. 806.16. )
no petition for review is filed under s. 809.62 or, if a petition for (2) Fees. (a) The clerk of the court shall charge the following
review is filed, within 30 days after filing the petition for reviewfees:

(4) No motion for reconsideration of a court of appeals deci- 1. For filing an appeal, cross—appeal, petition for review, peti-
sion issued under s. 809.105 is permitted. tion to bypass, or other proceeding, $195.

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 104 Wis. 2d xi i ini
(1981):1981 c. 390 5. 252; Sup. Ct. Order No. 0002, 2001 WI 39, 242d/xxvi; 2. Formaking a C'?py ofa relcord, pape:‘, or Op'ﬂ'on of the court
Sup. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d xii. and comparing it to the original, 40 cents for each page.

ery fothe petion for Supreme.court feview of Gecisions of the cour of appedls, The o FOT compating for certification of a copy of a record, entry
rule has been redrafted stylistically. No substantive change is intended. [Re. Oﬁfep.a.perz when the copy is furnished by the person requesting its
effective Jan. 1, 1982] certification, 25 cents for each page.

Judicial Council Note, 2001: Section 809.24 is amended to conform with the i , Ty
court of appeals’ internal operating procedures, and to provide an orderly procedure 4. Fora Cemflca,te and seal, $1, except foran attorney’s certif
for reconsideration. Reconsideration is intended for those rare cases in which@afe of good standing, $3.
court of appeals overlooks or misapprehends relevant and material facts or law, no B ;
for cases in which a party simply disagrees with the court of appeals. Presentatiortb) The state is exempt from pay_ment of t.he fees set forth in
of new facts or alternate legal arguments is not appropriate on reconsideratdal. (&) 1. to 4., except that the clerk is not obligated to supply the
Reconsideration isot permitted in s. 809.105 proceedings related to parental consgfigte with free copies of opinions.
prior to performance of abortion due to the abbreviated appellate time periods pro- .
vided in's. 809.105. Service requirements of s. 801.14 (4) appéytime for filing (c) The clerk of the court of appeals may refuse to file, record,

a motion for reconsideration cannot be extended. See s. 809.82 (2) (e). [Re Ordec@qatifyy orrender any other service without prepayment of the fees

00-02 effective July 1, 2001] . . .
Judicial Council Note, 2002:The reference to an “order” of the court of appeaISEStab“Shed by this section.

is deleted. Prior to 2001 W1 39, s. 809.24 applied to a “decision” of the court. To (3) FRIVOLOUS APPEALS. (@) If an appeal or cross—appeal is

clarify that a summary disposition order was subject to reconsideration undegs. ; _
809.24, a reference to “order” was added by 2001 WI 39. That amendment crefi@ﬁnd to befrivolous by the court, the court shall award to the suc

confusion as to whether procedural orders issued by the court during the pend€i@gSful party costs, fees, and reasonable attorney fees under this
of an appeal could be reconsidered under s. 809.24. However, reconsideration ozﬁmion, Amotion for costs, fees, and attorney fees under this sub-
¢

cedural orders is available under s. 809.14. To eliminate the confusion create . - " )
2001 WI 39, a reference to s. 752.41 (1) was added and “order” was deletéd. S tion shall be filed no later than the filing of the respondent's

Interest of A.R.85 Wis. 2d 444, 446, 270 N.W.2d 581 (1978) (“decision” as used lrief or, if a cross—appeal is filed, no later than the filing of the
8. 752.41 (1) is the final decision disposing of the appeal). cross—respondent’s brief. This subsection does not apply to

The amendment also eliminates the requirement that the court of appeals or _
response to motion for reconsideration prior to amending a decision. Often a motiﬁpﬁeals Or Cross appeals under s. 809.107, 809.30, or 974.05.

for reconsideration will bring the court’s attention to a minor factual misstatement b) The costs, fees and attorney fees awarded under par. (a)

that may be corrected without the benefit of a response. The court of appeals retaj ; _
the option to order that a response be filed, if it determines that a response will a be assessed fu”y against the appellant Or Cross appellant or

the court. [Re Order No. 02-01 effective January 1, 2003.] the attorney representing the appellant or cross—appellant or may
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be assessed so that the appellant or cross—appellant and the &ttsr-809.15 31 days after the filing of the decision or order of the
ney each pay a portion of the costs, fees and attorney fees. court, or as soon thereafter as practicable. If a petition for review
(c) In order to find an appeal or cross—appeal to be frivoloigsfiled pursuant to s. 809.62, the transmittal is stayed until the
under par. (a), the court must find one or more of the followingupreme court rules on the petition. If a motion for reconsidera-
1. The appeal or cross—appeal was filed, used or continued@? isfiled under s. 809.24, the transmittal is stayed until the court

bad faith, solely for purposes of harassing or maliciously injurinS an order denying the motion, or files an amended decision or
another. order,and the subsequent expiration of any period for filing a peti-

2. The party or the party’s attorney knew, or should ha\t}é)n for review. . . .
known, that the appeal or cross—appeal was without any reasgn(?) If the supreme court grants a petition for review of a deci-
able basis in law or equity and could not be supported by a g&®f" ofthe court of appeals, the supreme court upon filing its deci-

faith argument for an extension, modification or reversal of exis°ﬁ°n shall transmit to the trial court the judgment and opinion of
ing law. the supreme court and the complete record in the case unless the

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiff3S€ igemanded to the court of appeals with specific instructions.

(1979); Sup. Ct. Ordet,04 Wis. 2d xi (1981); 1981 c. 316, 317; 1981 c. 390 ss. 220, History: Sup. Ct. Order, 83 Wis. 2d xiii (1978), Sup. Ct. Order, 92 Wis. 2d xiii
252; 1985 a. 29; Sup. Ct. Order, 151 Wis. 2d xvii (1989); 1995 a. 224; 1997 a. 28479);1981 c. 390 s. 252; Sup. Ct. Order No. 00-02, 2001 WI 39, 28L.2d/xxvii;
1999 a. 85; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii; 2003 a. 33up. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d Xiii.

Judicial Council Committee’s Note, 1978Most of the provisions of former ss.  Judicial Council Committee’s Note, 1978Former s. 817.35 is embodied in this
251.23 and 251.90 are retained. The major change is to provide that executiosgetion except that the time for issuance of the remittitur is reduced from 60 to 31
costs in the Court of Appeals is to be had in the trial court in accordance with Rd&ys. [Re Order effective July 1, 1978]

806.16 rather than in the Court of Appeals. The Judicial Council did not review theJudicial Council Committee’s Note, 1979This section is amended by creating
adequacy of the fees and thus made no recommendations on them. It is suggessedh. (2) that specifically authorizes the Supreme Court after filing its decision in the
however, that many of the fees appear to be out of date and should be revised.réfisw of a decision from the Court of Appeals to remit directly to the trial court the
should be done in connection with a general review of fees in all courts. [Re Ordemplete record of the case without the necessity of returning the case to the Court
effective July 1, 1978] of Appeals for remittitur to the trial court. The only exception to this new procedure

Judicial Council Committee’s Note, 1979Sub. (1) (a) and (d), which governs will occur when the Supreme Court remands a case to the Court of Appeals with some
coststhat are allowed in an appeal to the Court of Appeals or a review by the Supréprcific instructions that the Court of Appeals is required to follow. [Re Order effec-
Court, have been amended for purposes of clarification. tive Jan. 1, 1980]. ) . .

A provision has been added to clarify that costs are taxed by the clerk in the Couaidicial Council Note, 2002: Subsection (1) is amended to permit the clerk of
of Appeals irrespective of the filing of a petition for review in the Supreme Cougourts some flexibility in the 31-day remittitur deadline to accommodate workload
In the event of review by the Supreme Court, a provision has been added specifi¢igfuation. BySupreme Court Order 00-02, 2001 WI 39, “within” was added imme-
stating that costs are allowed against a petitioner in a case before the Supreme digigly preceding “31 days.” The Judicial Council had not intended to suggest chang-
when the decision of that court affirms a judgment of the Court of Appeals. ing the substance of existing time parameters for remittitur, when it petitioned for that

An additional clarifying provision has been added allowing costs against a resp@fiendment, but merely proposed the additional word for ease of reading. Since that
dent in acase before the Supreme Court when the petitioner before the Supreme c’ga‘ﬁndme_nt, it has been argued that the addition of "within” permits remittitur prior
has achieved reversal of a judgment of the Court of Appeals. The provision furffei1e expiration of the 31-day period. However, the 31-day period coincides with
states that the costs that were allowed when the case was originally decided bfédme limit for filing a petition for review. Absent stipulation among the parties
Court of Appeals are canceled. [Re Order effective Jan. 1, 1980] hat'no petibn for review will be filed, remittitur should not occur before the expira-

Judicial Council Committee’s Note, 1981Sub. (2) (a) 1. is amended to correcttion of the petition for review deadline. [Re Order No. 02-01 effective January 1,
the reference from a petition to appeal to a petition for review. The supreme c e e )
reviews the decisions of the court of appeals. [Re Order effective Jan. 1, 1982} n appellate court's jurisdiction ceases upon remittitur in the absence of inadver-

Judicial Council Note, 2001: The 7—day time limit in sub. (1) (c) was changed ence, fraud, or void judgment. The inadvertence exception applies to the act of

AR Py itting the record itself, which must be inadvertently done. State ex rel. Fuentes
to 11 days. Please see the comment to s. 808.07 (6) concerning time limits. [Re (Eﬁ@ h <
No. 00-02 effective July 1, 2001] Court of Appeals, 225 Wis. 2d 446, 593 N.W.2d 48 (1999), 98-1534.

An appeal was frivolous when an assertion of trial court error was without any rea-
sonable basis in law or equity and there was no argument that existing law should
have been extended, modified, oremed. In Matter of Estate of Koenigsmark, 119 SUBCHAPTER Il
Wis. 2d 394, 351 N.W.2d 169 (Ct. App. 1984).
Tax protesters appealing without counsel were properly assessed costs under sub,
(3) (c) 2. Tracy v. Department of Revenue, 133 Wis. 2d 151, 394 N.W.2d 756 (Ct. APPEAL PROCEDURE IN COURT OF APPEALS IN
App. 1986). CRIMINAL AND CH. 48, 51, 55, AND 938 CASES
Restricting access to courts as a sanction for a frivolous action was appropriate
when the order was narrowly tailored to balance the interests of public access to . Lo
courts, res judicata, and the public's right not to have frivolous litigation be a dr3©9.30 Rule (Appeals in criminal, ch. 48, 51, 55, and
?n public I’eSOL;I’CGS. Minniecheske v. Griesbach, 161 Wis. 2d 743, 468 N.W.2d s cases) (1) DEeFINITIONS. In this subchapter'
Ct. App. 1991). Sl AT R L
Aslking the court of appeals to reweigh the testimony of witnesses and to reach @) “Final adjudication” means the entry of a final judgment or
conclusion regarding credibility contrary to that reached by a trial judge was frivgrder bythe circuit court in a ch. 48, 51, 55, or 938 case, other than
lous. Lessor v. Viingelin, 221 Wis. 2d 659, 586 N.W.2d 1 (Ct. App. 1998), 97-297 T e e e or i '
A frivolous appeal filed by a non—lawyer results in the same harm as if it were fifédtermmanon of _parental ”ghts case under s. 48.43 or a parental
by a lawyer. It would not be fair or logical to say that had a lawyer filed the app€®nsent to abortion case under s. 48.375 (7).
costs would have been awarded but to deny recovery because the appeal was pr « ” P
sented by @ro se litigant. Holz v. Busy Bees Contracting, Inc. 223 Wis. 2d 598, 589 eb) Person” means ar_]y of the fOIIOYVI!’lg. o o
N.W.2d 633 (Ct. App. 1998), 98-1076. _ 1. A defendant seeking postconviction relief in a criminal
While only an appellate court can find an appeal frivolous, the case may se
remanded téhe circuit court to determine the amount of attorney fees to be awarded.™ =" . . . .
Lucarelli v. Vilas County, 2000 WI App 157, 238 Wis. 2d 84, 616 N.w.2d 153, 2. A party, other than the state, seeking postdisposition relief

99-2827. i i i i
In addition to an order to pay the respondent’s costs, fees, and attorney feesmafﬁ1 case under ch. 48, other than a termination of parental “ghts

appellant whose appeal was found frivolous after his brief was stricken for befrgSe under s. 48.43 or a parental consent to abortion case under s.

offensive, scurrilous, and inappropriate was barred from filing any future proceet8.375 (7).

ings inthe court of appeals and the circuit court arising from, relating to, or involving . . . .
the respondents. Puchner v. Hepperla, 2001 WI App 50, 241 Wis. 2d 545, 625 3- A party, other than the state, seeking postdisposition relief
N.W.2d 609, 98-2853. in a case under ch. 938.

Thecircuit court’s award of fees to the respondent due to the appetigetiitigat- i S : . . .
ing by filing multiple frivolous issues on appeal, in violation of the circuit court's 4. A subject individual or ward seeking postdisposition relief

order, was not prevented by a court of appeals finding that no fees could be awaliled Case under ch. 51 or 55.

ggggrzggb (3). Zhang v. Yu, 2001 WI App 267, 248 Wis. 2d 913, 637 N.W.2d 754, 5. Any other person who may appeal under ss. 51.13 (5),
In order to be awarded costs, fees, and reasonable attorney fees, the moving 5&:@0 (15). or 55.20.

must prove that the entire appeal presented was frivolous. If an argument advance “ i~ iaf? i

has arguable merit, then the appeal is not frivolous. Baumeister v. Automated Prod-?c) P.OS.’[C0nVI(.:t|OI.’l rellef. ”?eans an appeal or a motion for

ucts, Inc. 2004 W1 148, 277 Wis. 2d 21, 690 N.W.2d 1, 02-1003 postconviction relief in a criminal case, other than an appeal,
Thetrialdcourg is withoutlauthority to ordlfr the payment of frivolous costs and feegotion, or petition under ss. 302.113 (7m), 302.113 (9g), 973.19,

associated with an appeal. Morters v. Aiken & Scoptur, 2006 WI App 46, 289 Ws;

2d 833, 712 N.w.2d 71, 05-0703, W§73.195, 974.06, or 974.07 (2). In a_ch. 980 case, the term means

an appeal or a motion for postcommitment relief under s. 980.038

809.26 Rule (Remittitur). (1) The clerk of the court of (4).

appeals shall transmit to the circuit court the judgment and deci-(d) “Postdisposition relief” means an appeal or a motion for

sion or order of the court and the record in the case filed pursuaostdisposition relief from a circuit court’s final adjudication.
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(e) “Prosecutor” means a district attorney, corporation coutie state public defender a request that the person’s indigency be
sel, or other attorney authorized by law to prosecute a crimimatietermined before counsel is appointed or transcripts are
case or a case under ch. 48, 51, 55, or 938. requested. This paragraph does not apply to a child or juvenile

(f) “Sentencing” means the imposition of a sentence, a fine,who is entitled to be represented by counsel under s. 48.23 or
probation in a criminal case. In a ch. 980 case, the term mean<9& 23.

entry of an order under s. 980.06. (e) State public defender appointment of counsel; transcript
(2) APPEAL;POSTCONVICTIONOR POSTDISPOSITIONMOTION. (&) ~ and circuit court case record requestvithin 30 days after the

Appeal procedure; counsel to continud. person seeking post- state public defender appellate intake office receives the materials
conviction relief in a criminal case; a person seeking postdispogbm the clerk of circuit court under par. (c), the state public
tlon.rellef in a case under ch. 48 other than a termination of parg@fender shall appoint counsel for the person and request a tran-
tal rights case under s. 48.43 or a parental consent to abortion agt of the reporter’s notes and a copy of the circuit court case
under s. 48.375 (7); or a person seeking postdisposition reliefdord, except that if the person’s indigency must first be deter-
a case under ch. 51, 55, or 938 shall comply with this sectighined or redetermined the state public defender shall do so,
Counsel representing tiperson at sentencing or at the time of the,5int counsel, and request transcripts and a copy of the circuit
final adjudication shall continue representation by filing a notiGg) it case record within 50 days after the state public defender

under par. (b) if the person desires to pursue postconviction,pfe|iate intake office receives the material from the clerk of cir-
postdisposition relief unless counsel is discharged by the pergoit court under par. (c).

or allowed to withdraw by the circuit court before the notice mus ) )
be filed. () Person not represented by public defender; transcript and

circuit court case record requesA person who does not request
epresentation by the state public defender for purposes of post-
onviction orpostdisposition relief shall request a transcript of the

(b) Notice ofintent to pursue postconviction or postdispositio
relief. Within 20 days after the date of sentencing or final adju
cation,the person shall file in circuit court and serve on the prosé: . g
cutor and any other party a notice of intent to pursue postconjlj Egrrée\;vﬁhr;r?tgg ’ dgng g;tae); friﬁguzsagti(égpl}/ngl;trheaflr(gl)Jlt'gouer;[s%arllse
tion or postdisposition relief. The notice shall include all of th L y ing par. (b). Ap
following: who is denied representation by the state public defender for pur-

1. The case name and number poses of postconviction or postdisposition relief shall request a
: g N X : ) transcript ofthe reporter’s notes, and may request a copy of the cir-
2. An identification of the judgment or order from which theyit court case record, within 90 days after filing a notice under
personintends to seek postconviction or postdisposition relief angh. ().
the date on which the judgment or order was entere_d. . (fm) Transcript and circuit court case record request in chs.
3. The name and address of the person and his or her ighnq 938 mceedings.A child or juvenile who has filed a notice
counsel. . . of intent to pursue relief from a judgment or order entered in a ch.
4. Whether the person’s trial counsel was appointed by thg or 938 proceeding shall be furnished at no cost a transcript of
statepublic defender and, if so, whether the person’s finantial the proceedings or as much of the transcript as is requested, and
cumstances have materially improved since the date on whichjigy request a copy of the circuit court case record. To obtain the
or her indigency was determined. transcriptand circuit court case record at no cost, éidafit must
5. Whether the person requests the state public defendepédiled stating that the person who is legally responsible for the
appoint counsel for purposes of postconviction or postdispositiehild’s or juvenile’s care and support is financially unable or
relief. unwilling to purchase the transcript and a copy of the circuit court
6. Whether a person who does not request the state pubtise record.
defender to appoint counsel will represent himself or herself or(g) Filing and service of transcript and circuit court case
will be represented by retained counsel. If the person has retairssbrd. 1. The clerk of circuit court shall serve a copy of the cir-
counsel to pursue postconviction or postdisposition relief, couguit court case record on the person within 60 days after receipt of

sel's name and address shall be included. the request for the circuit court case record.
(c) Clerk to send materialswithin 5 days after a notice under 2. The court reporter shall file the transcript with the circuit
par. (b) is filed, the clerk of circuit court shall: court and serve a copy of the transcript on the person within 60

1. If the person requests representation by the state puBRys of the request for the transcript. Within 20 days after the
defender for purposes of postconviction or postdisposition religggquest for a transcript of postconviction or postdisposition pro-
send to the state public defender’s appellate intake office a cg@gdingsrought under sub. (2) (h), the court reporter shall file the
of the notice that shows the date on which it was filed or enter@dginal with the circuit court and serve a copy of that transcript
a copy of the judgment or order specified in the notice that showsthe person. The reporter may seek an extension under s. 809.11
the date on which it was filed or entered, a list of the court reportéf$ for filing and serving the transcript.
for each proceeding in the action in which the judgment or order (h) Notice of appeal, postconviction or postdisposition motion.
was entered, and a list of those proceedings in which a transcTipé person shall file in circuit court and serve on the prosecutor
has been filed with the clerk of circuit court. and any other party a notice of appeal or motion seeking postcon-

2. If the person does not request representation by the Syé@gqn orpostdispositipn reIief Wi@hin 60 days after the later of the
public defendersend or furnish to the person, if appearing withoervice of the transcript or circuit court case record. The person
counsel, or to the person’s attorney if one has been retained, a &)@l file a motion for postconviction or postdisposition relief
of the judgment or order specified in the notice that shows the d@@fore a notice of appeal is filed unless the grounds for seeking
on which it was filed or entered, a list of the court reporters feglief are sufficiency of the evidence or issues previously raised.
each proceeding in the action in which the judgment or order wagPostconviction or postdisposition motion under this section
entered, and a list of those proceedings in which a transcript A&y not be accompanied by a notice of motion and is made when
been filed with the clerk of circuit court. filed. A notice of appeal filed under this section shall conform to

(d) Indigency redetermination.Except as provided in this the requirements set forth in s. 809.10.
paragraph, whenever a person whose trial counsel is appointed bff) Order determining postconviction or postdisposition
the state public defender files a notice under par. (b) requestingtion. Unless an extension is requested by a party or the circuit
public defender representation for purposes of postconvictionamurt and granted by the court of appeals, the circuit court shall
postdisposition relief, the prosecutor may, within 5 days after tHetermine by an order the person’s motion for postconviction or
notice is served and filed, file in the circuit court and serve uppnstdisposition relief within 60 days after the filing of the motion
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or the motion is considered to be denied and the clerk of circlitits backlog, often resulted in an appeal not being decided by the Supreme Court

; I ; : until two or three years after conviction.
court shall immediately enter an order denying the motion. Theprocedures in this section are designed to expedite the entire process by putting

) (J) Appeal from judgment and ordeThe person shall file in time limits on each step and by eliminating the necessity of each issue being presented
circuit court and serve on the prosecutor and any other partyvige to the trial court.
notice of appeal from the judgment of conviction and sentence &Fhe term “postconviction relief”, assed in this Rule, includes new trial, reduction

final adjudication and, if necessary, from the order of the circ{§ S;"ﬁ;ﬁf,ﬁ;;’,g“g;’fgg}ype of relief which the trial court is authorized to give,

court on the motion for postconviction or postdispositio_n _reliEf Extensions ofime for taking various steps under this section can be granted by the
within 20 days of the entry of the order on the postconviction eyurt of appeals under Rule 809.82. [Re Order effective July 1, 1978]
postdispositionnotion. A notice of appeal filed under this section Judicial Council Committee’s Note, 1979Sub. (1) (h) is amended to increase

. : from 10 to 20 days the period for a defendant to file a notice of appeal after entry of
shall conform to the requirements set forth in s. 809.10. Appe@?ﬁal court's order denying postconviction relief. It is sometimes difficult to meet

in cases under chs. 48, 51, 55, and 938 are subject to the dockétingesent 10-day requirement for filing an appeal under this subsection due to the
; e laysthat may occur in the prompt delivery by mail of the order of the trial court on
statementequirements of s. 809.10 (1) (d) and may be eligible fg?motion for postconviction relief. Increasing the time period by 10 days does not

the expedited appeals program in the discretion of the court. unduly lengthen the appellate process for determination of an appeal on its merits.
(k) Transmittal of record.Except as otherwise provided in ss[Re Order effective Jan. 1, 1980]

e Judicial Council Committee’s Note, 1981Sub. (1) (e) is amended to increase
809.14(3) and 809.15 (4) (b) and (c), the clerk of circuit court Shq’le 40 to 60 days the period for the court reporter to complete and serve a copy of

transmit the record on appeal to the court of appeals as Soon ast @anscript on the defendant and sub. (1) (f) is amended to increase from 30 to 60
pared but in no event more than 40 days after the filing of thys the period for the defendant to either file a notice of appeal or motion seeking
. : - conviction relief. The previous time periods were often insufficient for prepara-
notice of appeal. SUbsequem, proceedlngs in the appeal are Q&i}fﬁ the transcript and for review of the transcript and record by the defendant
erned by the procedures for civil appeals. determining which, if any, postconviction proceedings to commence.
(L) An appeal under s. 974.06 or 974.07 is governed by tp@ub. (1) (e) is clarified to establish that the original of the transcript is filed with
- ¥’ ' ' he trial court by the court reporter whereas a copy is served by the court reporter on
procedures for civil appeals. the defendant.” Also, the transcript of postconviction proceedings must be filed and

(3) APPEALSBY STATEOROTHERPARTY: APPOINTMENTOF COUN- served by the court reporter within 20 days of ordering by the defendant.

; ; ; ; +3ub. (1) (i) is amended to provide that the clerk of the trial court shall transmit the
SEL. In a case in which the state of Wisconsin, the representa’_?ﬁ%rd to the court of appeals no later than 40 days after the filing of the notice of

of the public, any other party, or any person who may appeal u eal. Presently transmittal of the record is governed by Rule 809.15 (4) which
s.51.13 (5), 51.20 (15), or 55.20 appeals and the person who igifps up to 90 days from the filing of the notice of appeal.
subject othe case or proceeding is a child or claims to be indigep(}Thetotal time period from ordering the transcript to transmittal of the record to the

- - urt of appeals has not been altered by these amendments.
the C_Ourt shall refer the person who is the SUbJeCt of Fhe _case O_r p':ﬂidicial Council Committee’s Note, 1978, explained that extensions of time for
ceeding to the state public defender for the determination of Indklin%ggriigozus st%ps under RutI)e 80§é3\§)vcagdbegragt9egd by tg%cz%uzrt gf appealsgtégder
i Rule 809.82. In State v. Rembert is. 2d 401 N.W. t. App. 1
gency and the appointment of legal counsel under ch. 977. the court of appeals stated that its authority to extend the time period(s of Rpuﬁe 809..’)50
(4) MOTION TO WITHDRAW AS APPOINTEDCOUNSEL. (@) If post- is to the exclusion of the trial court. The court of appeals, not the trial court, is respon-
Conviction’postdisposition’ or appe”ate counsel appointed for tlgi'e for monitoring, enforcing or extending the time periods of Rule 809.30. [Re

. r effective Jan. 1, 1982]
person under ch. 977 seeks to withdraw from the case, cou dicial Council Note, 1984:Requiring that the appellate process be initiated by

shall serve a motion to withdraw upon the person and upon tiny a notice in the trial court within 20 days after sentencing is intended to:
appellate division intake unit in the Madison appellate office ofExpedite the process; the information needed for a decision regarding postconvic-

i i i fi ition relief is available to the defendant at sentencing and the decision can usually be
the state public defender. If the motion is filed before the nO'[Iﬁ%]d

L . . . : f e shortly thereafter.
of appeal is filed, the motion shall be filed in circuit court. If the Emphasizérial counsel's duties to counsel the defendant about the decision to seek

motion is filed after a notice of appeal has been filed, the motipsstconviction relief and to continue representation until appellate counsel is retained
shall befiled in the court of appeals. Service of the motion to wit ga%mlnted. SCR 20.34 (2) (d); Whitmore v. State, 56 Wis. 2d 706, 203 N.W.2d 56

draw on the state pUb"C defender is not reqU|red when the mofl Oereate a record in the trial court showing whether the postconviction process has

is filed by an assistant state public defender or when a no—megtn timely invoked.
report is filed with the motion. Notify the judge, clerk, court reporter and district attorney that postconviction
s . . relief is contemplated and allow the district attorney to request a redetermination of
(b) Within 20 days after receipt of the motion under par. (aﬁdigency in pugﬁc defender cases. yiored
the state public defender shall determine whether successor coutive the public defender the information needed to appoint counsel and order tran-
sel will be appointed for the person and shall notify the court $gipts promptly, and to decide whether the defendant's indigency must first be deter-

; ; . : ) ined or redetermined. [Re order effective July 1, 1985]
which the motion was filed of the state public defender’s deté?\]udicial Council Note, 1986:Sub. (1) is amended to clarify the application of the

mination. statute when the appeal is taken from the final judgment or order in a non-criminal
(c) Before determining the motion to withdraw, the court shafts®:

) . ; b. (2) (fm) is prior . 48.47 (2), bered f logical pl tin th
consider the state public defender’s response under par. (b) alithus (Re Oroey oi-i-a7] | - "enUmPered for more logical placementn the

whether the person waives the right to counsel. Judicial Council Note, 2001: Subtitles have been added. Subsection (2) (e) was
; ; o fi ; f ; revised teamend the time for appointing appellate counsel and to clarify that a defen-
(d)_ When the motion to withdraw is filed in circuit COurt’dant represented by appointed counsel must request a copy of the circuit court case
appointed counsel shall prepare and serve a copy of the oréeird from the circuit court. Subsecti@) (f) was amended to clarify that a defen-

determining counsel’s motion to withdraw upon the person afaht not represented by the state public defender may request a copy of the circuit
urtcase record from the circuit court. The second sentence of sub. (2) (f) sets a time

the appellate d“{'S'On intake unitin the Madison appellate Offqu it for a defendant who has unsuccessfully sought public defender representation
of the state public defender within 14 days after the court’s deteteer sub. (2) (e) to request the transcripts and circuit court case record. Subsection
mination. 2) (gc)j weas adm?ncijed to r%quifgg &he circf:tuit court clefrkhto send thescirl;:uit c_ourgzc;e}?]()e
) . ] . . -record tathe defendant within ays after receipt of the request. Subsection

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d Xij 55 revised to require the defendant to file the notice of appeal either within 60 days
(1979);Sup. Ct. Order, 104 Wis. 2d xi (1981); 1981 c. 390 s. 252; Sup. Ct. Order, r service of the last transcript or the circuit court case record, whichever occurs
Wis. 2d xvii (1985); Sup. Ct. Order, 123 Wis. 2d xi (1985); 1985 a. 332; Sup Ct. Ordgfer. “The second sentence of sub. (2) (h) specifies that a notice of motion shall not
136 Wis. 2d xxv (1987); Sup. Ct. Order, 161 Wis. 2d xiii (1991); Sup. Ct. Order 1 : o i oui ;

- ! . filed with a s. 809.30 postconviction motion. If the circuit court grants a hearing

93-19,179 Wis. 2d xxiil (1994); 1993 a. 16, 395, 451; 1995 a. 77; Sup. Ct. Order NB, the motion, the circuit court will notify the parties of the date
00-02, 2001 WI 39, 242 Wis. 2d xxvii; 2001 a. 16; Sup. Ct. Order No. 02-01, 20 . ’ . i . '
WI 120 255 Wis. 2d xiii: 2005 a. 264, 434 ’ ’ he first clause of sub. (2) (i) specifies that an extension may be granted by the

Judicial Council Committee’s Note, 1978Many changes are made in prior prac-court of ap_peals. ) ) . L L
tice in criminal cases and in protective placement, juvenile and mental commitmenpubsectior(3) was revised to clarify that it applies in all appeals utilizing s. 809.30,
cases. Under the former procedure counsel, usually the State Public Defefffdrding cases under chs. 48, 51, 55, and 938. o _
appointed byhe Supreme Court, was required to order a transcript, wait for its prepaSubsection (4) establishes a procedure for making and determining motions to
ration,review it, present to the trial court by a post-trial motion any issues which théthdraw by appointed counsel. This rule does not change existing law concerning
defendant desired to raise on appeal even if the issue had been presented tw/agil awithdrawal motion is necessary. See 8igte ex rel. Flores v. State83 Wis.
decided by the court during the trial, [see State v. Charette, 51 Wis. 2d 531, 2587, 622-24, 516 N.W.2d 362 (1994).
N.W.2d 203 (1971) and State v. Wuensch, 69 Wis. 2d 467, 230 N.W.2d 665 (1975)Dften motions to withdraw are the result of a disagreement between appointed
and after the court ruled on the motion, appeal both the original conviction and teeinseland the defendant, sometimes inaccurately called a “conflict,” about the exis-
denial of the post-trial motion to the Supreme Court. Often a year or more elaptette of a meritorious issue for appeal, or about the manner in which any such issue
between the sentencing of the defendant and the docketing of his appeal insttmild be raised. It is counsel’s duty to decide what issues in a case have merit for
Supreme Court. This delay, combined with the delay in the Supreme Court cawmedppeal Jones v. Barne€63 U.S. 745 (1983). Postconviction counsel is entitled
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to exercise reasonable professional judgment in winnowing out even arguable issu8gction 973.195 creates a separate and specific statutory procedure for requesting
in favor of others perceived to be strongel. Counsel’s failure to raise an issue ona sentence reduction that should be used in place of this section whenever the basis
direct appeal may prevent the defendant from raising it in a subsequent s. 97#0e modification is a change in law or procedure related to sentencing effective
collateral review proceeding, absent famiént reason.”State v. Escalona—-Naranjo afterthe inmate was sentenced that would have resulted in a shorter term of a confine-
185 Wis. 2d 168, 517 N.W.2d 157 (1994). ment. State v. Torres, 2003 WI App 199, 267 Wis. 2d 213, 670 N.W.2d 400, 03-0233.

The rules of appellate procedure require that a defendant choose whether to pi€ither sub. (4) or other law requires that a motion to withdraw be filed any time
ceed with the assistance of appointed counsel or prgrees. State v. Redmond an attorney appom@ed by the public defender terminates his or her postconV|ct|on/ap—
203 Wis. 2d 13, 552 N.W.2d 115 (Ct. App. 1996). A defendant has neither the ri%ﬂzﬂ‘?te representation of a defendant. Counsel for the defendant did not render inef-
to appointed counsel of choice nor the right to insist that a particular issue be raiglive assistance by closing his file without first obtaining court permission to with-
Oimen v. McCaughtry130 F.2d 809 (7th Cir. 1997). “The defendant may terminatéraw or otherwise seeking a contemporaneous judicial determination that his client
appellate counsel's representation and progeedseor the defendant may allow had knowingly waived eit_her the right to appeal or the right to counsel. Ford v. Holm,
postconviction relief to continue based on counsel’s brief and then seek relief on2A84 WI App 22, 269 Wis. 2d 810, 676 N.W.2d 500, 02-1828. )
grounds ofneffective assistance of appellate counsététe v. Debra A.E188 Wis. When a defendant seeks modification of the sentence imposed at resentencing,
2d 111, 137-39, 523 N.W.2d 727 (1994). On ineffective assistance of appellate céuf- (2) and s. 973.19 require the defendant to file a postconviction motion with the
sel claims, the court will determine whether counsel’s choice of issues met the objéieuit court before taking an appeal. These rules on sentence modification apply
tive standard of reasonablene&ray v. Greer778 F.2d 350 (7th Cir. 1985). even though the sentence imposed at resentencing is identical to a previous sentence

Thestate public defender will not appoint successor counsel where a defendant%Fg— regardiess of whether a defendant challenges the original sentence, a sentence
agrees with the legal conclusions of appointed counsel or when a defendant wa@fieh revocation, or the sentence imposed at resentencing. State v. Walker, 2006 W
second pinion as to the merits of an appeal. To do so would unduly delay the disp&aa 292 Wis. 2d 326, 716 N.W.2d 498, 04-2820. . )
tion of the appeal, and would be contrarhinterests of justice. Wis. Admin. Code !f & defendant does not want a no-merit report, the defendant has 3 choices: 1) fire
s. PD 2.04. counsel and proceed pro se; 2) fire counsel and hire private counsel if financially fea-

If a defendant elects to waive counsel and propeede the court must find that sible; or 3) direct that the file be closed. But a defendant cannot: 1) insist ’tha_t
the defendant has been provided with clear warnings with respect to forfeiture ofﬁﬁgo'nwd colunsellgrrsllje an a&vocac;;_ azppeléal un?erls.‘80.9.t3d%r%e_:hstplte c‘?“tnif"' S view
right to counsel and the dangers of self-representaitate v. Cumming$99 Wis. dt arappeal would lack arguable merit, 2) altenafively insis appointe

2d 721, 546 N.W.2d 406 (1996). [Re Order No. 00-02 effective July 1, 2001] counsel who will write a brief the way the defendant wants it written; or 3) forbid
Judiéial Cou.nc.il Note 2002'Ti1e terminolo 'throu hout s. 809.30 is’ amende ppointeccounsel from filing a no-merit report and then claim that counsel has aban-
' ' ay g : ) ed him or her when counsel moves to withdraw from representation. Van Hout

to clarify that persons seeking to appeal final judgments or orders in criminal, ch : ; _
(child or unborn child in need of protection or services, guardianship or adoptio\r"ii))gndlcon’ 2006 W1 App 196, 296 Wis. 2d 580, 724 N.W. 2d 692, 04-1192.

ch. 51 (civil commitment), ch. 55 (protective placement), and ch. 938 (delinquency! "® decision to appeal. Kempinen, WBB August, 1985.
or juvenile justice) cases must comply with this rule. Prior language referred to afbentence modification by Wisconsin trial courts. Kassel. 1985 WLR 195.
such persons as defendants and to all appeal proceedings as “postconviction,” afiledecision to appeal a criminal conviction: Bridging the gap between the obliga-
was confusing to parties and practitioners. tions of trial and appellate counsel. 1986 WLR 399.
Amendedsub. (2) (h) provides a cross—reference to the statutory section governing

the requirements of a notice of appeal. The requirement of a motion for postcong’gg 31 Rule (Release on bond pending Seeking post-
tion or postdisposition relief on grounds other than sufficiency of the evidence or ~°

issues previously raised is consistent with s. 974.02 (2). conviction relief). (1) A c_:lefenqant ConViCted_ O_f a misde-
Prior to 2001 WI 39, effective 7/1/01, this rule did not specify who could requédieanor offelony who is seeking relief from a conviction and sen-
an extension of time for a circuit court to decide a postconviction motion. Sub. f@hce of imprisonment or to the intensive sanctions program and

(i) is amended to permit the circuit court, the state, the defendant, or any other ; ; ; ;
to request an extension of time for the circuit court to decide a postconviction or yg}?gﬁo seeks release on bond pending a determination of a motion

disposition motion. or appeal shall file in the trial court a motion seeking release.
Subsection (2) (j) is amended for clarification and consistemeyto cross-refer- 2) The trial court shall promptly hold a hearing on the motion

ence s. 809.10, which contains the requirements governing a notice of appeal. é . .
criminal case, the prosecutor who represented the state in the circuit court shouél?b he defendant, determine the motion by order and state the

served with a copy of the notice of appeal. grounds for the order.
The amendment to sub. (4) (a) clarifies that the rule requiring service on the state(g) Release may be granted if the court finds that:
public defender appellate division is applicable only to postconviction, postdisposi- . . . X :
tion, and appellate appointments. Rule 809.30 (4), 2001 WI 39, effective 7/1/01, is(a) There is no substantial risk the appellant will not appear to
designed to assure that courts acting on motions to withdraw have knowledge o?hgwer the judgment foIIowing the conclusion of postconviction
state public defender’s position with respect to appointing successor counsel. Sub- . X
section (4) (a) is amended to reflect that withdrawal motions filed by state pulﬂéoceedmgs‘
defenderstaff attorneys already contain that information and that the issue of appoint- (b) The defendant is not likely to commit a serious crime,

ment of successor counsel is irrelevant to the court’s determination when a no-merit. % . . . . .
report is filed. [Re Order No, 02-01 effective January 1. 2003] "fitimidate witnesses, or otherwise interfere with the administra-

The court of appeals did not abuse its discretion in refusing to allow a convict¥@n Of justice;

felon topursue a late appeal. State v. Argiz, 101 Wis. 2d 546, 3028124 (1981). (C) The defendant will promptly prosecute postconviction pro-
The limitation period under sub. (1) (f) [now sub. (2) (h)] cannot begin tarrtin edinas: and

the entry of an appealable order. In Interest of M. T. 108 Wis. 2d 410, 321 N.W% gs; o .

289 (1982). (d) The postconviction proceedings are not taken for purposes
For issues on appeal to be considered matters of right, postconviction motions rgfistielay.

be made except in challenges to sufficiency of the evidence under s. @j4 State . L. .

v. Monje, 109 Wis. 2d 138, 325 N.W.2d 695 (1982). (4) In making the determination on the motion, the court shall
Because double jeopardy precludes retrial if an appellate court finds a convictiake into consideration the nature of the crime, the length of sen-

is not supported by sufficient evidence, the court must decide a claim éitiesuy  tence and other factors relevant to pretrial release.
even if there are other grounds for reversal that would not preclude retrial. State v.

Ivy, 119 Wis. 2d 591, 350 N.W.2d 622 (1984). (5) The defendant or the state may seek review of the order of
The court may for good cause grant extensions under this section. State v. Hahie, circuit court by filing a motion in the court of appeals under
149 Wis. 2d 943, 440 N.W.2d 364 (1989). s. 809.14. The party seeking review must attach to its motion a

80
A defendant unable to assist counsel or make decisions committed by law to . s y :
defendantvith a degree of rational reasoning is incompetent to pursue postconvicté)wby of the JUdgmem of conviction or other final JUdgment or

relief. The process to be followed when a competency issue arises is discussed. 8tgler,the circuit court order regarding release pending appeal, the
v. Debra A. E. 188 Wis. 2d 111, 523 N.W.2d 727 (Ct. App. 1994). circuit court statement of reasons for the decision regarding

If a defendant is represented by counsel, the defendant is statutorily barred f| i ; _
proceeding pro se during the pendency of an appeal. State v. Redmond, 203 V\A@E%a.se pendlng appeal, and the transcrlpt. O.f any release proqeed
13, 552 N.W.2d 115 (Ct. App. 1996), 94-1544. ings |r_1the circuit court or a statement.explalnlng why no transcript

A criminal defendant may bring a motion under sub. (2) (h) for a new trial basisiavailable. The party filing the motion shall request a transcript

on newly—discovered evidence. The defendant has the burden of establishing t§¢ $he reporter's notes for any proceeding in the circuit court
criteria enumerated by the court by clear and convincing evidence. State v. Bru . . .
203 Wis. 2d 195, 552 N.W.2d 452 (Ct. App. 1996), 95-0111. "f¥Yarding release pending appeal for all parties to the appeal and

When a criminal appeal is taken from a plea bargain it brings the entire judgmém@kearrangements to pay for the transcript within 7 days after the
_betfme the 3Ptﬁe"ate Cﬂlfl thftrr]]a plea baéga'n is ntigate_d,_ thle tge proper dispositightry of the circuit court order regarding release pending appeal.
is to remand the cause for further proceedings on the original charges. Bitaigsy. i : :

218 Wis. 2 61, 579 N.W.2d 783 (Ct. App. 1998), 97-1558. Within 7 days after the date on which the transcript was requested
~ A defendant subject to a post-probation revocation sentence cannot use thisagel arrangements were made for payment, the reporter shall serve
tion and $973.19 (1) (b) to raise issues that go the original judgment, but the defepgypies of the transcript on the parties to the appeal, file the tran-

ant may take a direct appeal from a subsequent judgment in order to fully litigate... : ; . .
issues initially raised by the resentencing. State v. Scaccio, 2000 WI App 265, gﬁf'pt with the circuit court, and notlfy the clerk of the court of

Wis. 2d 95, 622 N.W.2d 449, 99-3101. appeals and the parties to the appeal that the transcript has been
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filed and served. The motion shall be filed within 21 days after thidorm the person that the person may file a response to the no—
entry of the circuit court order. The opposing party may fileraerit report and that the attorney may file a supplemental no-
response within 14 days after the filing of the motion. meritreport and affidavit or affidavits containing facts outside the
(6) The court ordering release shall require the defendantr@sord, possibly including confidential information, to rebut
post a bond in accordance with s. 969.09 and may impose ofiiggations made in the person’s response to the no—merit report.
termsand conditions. The defendant shall file the bond in the trial (c) Certification by attorney.The attorney shall append to the
court. no—merit report a signed certification that the attorney has com-
History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252; 1991 a. 38lied with the client-counseling and client—natification require-

1997 a232; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii; Sup. Ct. Ord| i H B : .
No. 02-01. 2002 Wi 120, 258 Wis. 24 xii. fients of par. (b). The certification shall be in the following form:
Judicial Council Committee’s Note, 1978Section 969.09 provides for release CERTIFICATION BY ATTORNEY

on bond pending appeal and the conditions of the bond. Section 969.01 (2) provide: . ; : :

for bond in felony cases after conviction in the discretion of the trial court or by the ?_hereby_ Ceft'_fy that | have discussed W'th my client all _poten-
SupremeCourt or a justice thereof or the Court of Appeals or a judge thereof. Neittitl issues identified by me and by my client and the merit of an
the statutes nor case law, however, establishes the standards for release or indigpigaal on these issues. and | have informed my client that he/she
whether the Supreme Court or Court of Appeals is reviewing the action of the ti] ! . . . .

court or acting de novo. This Rule is intended to meet these deficiencies. The kst Ch_oose one of the fOIIOWIng 3 optlo_ns. 1) to have me file a
dardsfor release are those included in the American Bar Association Criminal Justive—merit report; 2) to have me close the file without an appeal; or

Standards, Criminal Appeals, s. 2.5. [Re Order effective July 1, 1978] 3) to have me close the file and to proceed without an attorney or
Judicial Council Note, 2001: Former rules required a party seeking review of

release decision to file a petition for discretionary review, and pay a separate fiﬁ'N. h another attorney retained at my client's expense. | have

fee, generating a separate appeal. The new motion procedure under sub (5) providesmed my client that a no—merit report will be filed if he/she
a more efficient mechanism for appellants seeking release pending appeal. e‘g‘her requests a no-merit report or does not consent to have me
change in the substantive standards governing release decisions is intended. ~Se€e - p - -
State v. Whitty86 Wis. 2d 380, 272 N.W.2d 843 (1978}ate v. Salmori,63 Wis,  ClOSe the file without further representation. | havg informed my
2d 369, 471 N.w.2d 286 (Ct. App. 1991). [Re Order No. 00-02 effective July 1, 20@ljent that the transcripts and circuit court case rewdtde for-

Judicial Council Note, 2002: Subsection (5) is amended to establish time limitgyarded at his/her request. | have also informed my client that he/
within which a party must request a transcript of the reporter’s notes of any circu'? i

court proceeding concerning release pending postconviction relief or appeal, 5’?@ may file a response to the no—merit report and that | may file
within which the reporter must file and serve the transcript, and to require the patgupplemental no—merit repartd afidavit or affidavits contain-
seeking relief from the circuit court order to request, and make arrangements toj i i i i i i
for, a copy of the transcript for all parties. The amendment also enlarges the t} matt.ers outside the reqord’ pOSSIt_)ly '“C'“.d'“g confidential
within which a party must file a motion in the court of appeals to allow time to revieformation, to rebut allegations made in my client's response to
the transcript before deciding to file a motion. [Re Order No. 02-01 effective Janutine no—merit report.
1, 2003] . .
Appellate procedure for a petition for bail pending appeal is discussed. State v. Slgned """
Whitty, 86 Wis. 2d 380, 272 N.W.2d 842 (1978). Signature

Thepower of a circuit court to stay execution of a sentence for legal cause does no . _ . . . .
includethe power to stay sentence while a collateral attack is being made on a convic-t(d) Service of copy of no—merit report, transcript, and circuit
tion by habeas corpus proceeding in federal court. This rule has no application to ¢é@urtcase ecord. The attorney shall serve a copy of the no—merit
S't#t'on- _Sttat?t‘; Sh“g‘alt% 107 W'Sl- 2d 420' 319_2‘-W-dzg 8314 (t1_9|32)- i condeport on the person and shall file a statement in the court of

emerits of the underlying appeal may be considered by the trial court in consigx ;
eringrelease pending appeal and by the appellate court in determining whether im pealsthat service has been made upon the person._ The a“?me.y
diate review of the order denying release pending appeal is necessary. Staghallalso serve upon the person a copy of the transcript and circuit
Salmon, 163 Wis. 2d 369, 471 N.W.2d 286 (Ct. App. 1991). court case record within 5 days after receipt of a request for the
transcript and circuit court case record from the person and shall

809.32 Rule (No merit reports). (1) NO-MERIT REPORT, file a statement in the court of appeals that service has been made
RESPONSEAND SUPPLEMENTAL NO-MERIT REPORT. (a) No-merit on the person.

report. If an attorney appointed under s. 809.30 (2) (e) or ch. 977 e) Response to no-merit reportThe person may file a
concludes that a direct appeal on behalf of the person would, éponse tthe no—merit report within 30 days after service of the
frivolous and without any arguable merit within the meaning

. ) o—merit report. If the person files a response, the clerk shall,
Anders v. California386 U.S. 738 (1967), and the person requesfsihin 5 dayps after the fiiI)ing of the responge, send a copy of the

that a no—merit report be filed or declines to consent to have gponse to the attorney who filed the no—merit report

attorney close the file without further representation by the attor- Supol tal no—merit if the att . f
ney, the attorney shall file with the court of appeals 3 copies of a(f) Supplemental no-merit reportf the attorney is aware of
no-merit report. The no—merit report shall identify anything iffctsoutside the record that rebut allegations made in the person's
the record that might arguably support the appeal and discuss §i@°NSe: the attorney may file, within 30 days after receipt of the
reasons why each identified issue lacks merit. person’s response, a supplemental no-merit report and an affida-
. o - - vit or affidavits, including matters outside the record. The supple-
(b) Counseling and notificationl. Prior to the filing of a no—

X ) - mentalreport and affidavit or affidavits shall be served on the per-
meritreport, the attorney shall discuss with the person all potentigly "3 'the attorney shall file a statement in the court of appeals
issues identified by the attorney and the person, and the merifof.

. i t service has been made upon the person.
an appeal on these issues. The attorney shall inform the person't ?t R d for fact—findi ior to decisiorif th
he or she has 3 options: 0) Remand for fact-finding prior to decisio e person

) . ) and the attorney allege disputed facts regarding matters outside

a. To have the attorney file a no-merit report; the record, and if the court determines that the person’s version of

b. To have the attorney close the file without an appeal; e facts, if true, would make resolution of the appeal under sub.

c. To have the attorney close the file and to proceed with@@8) inappropriate, the court shall remand the case to the circuit
an attorney or with another attorney retained at the persoodurt for an evidentiary hearing and fact-finding on those dis-
expense. puted facts before proceeding to a decision under sub. (3).

2. The attorney shall inform the person that a no—merit report(2) NOTICE OF APPEAL, STATEMENT ON TRANSCRIPT,SERVICEOF
will be filed if the person either requests a no—merit report or doespries. The attorney also shall file in circuit court a notice of
not consent to have the attorney close the file without further rgppeal of the judgment of conviction or final adjudication and of
resentation by the attorney. The attorney shall inform the persory order denying a postconviction or postdisposition motion.
that if a no—merit report is filed the attorney will serve a copy dhe notice of appeal shall be identified as a no—merit notice of
the transcripts and the circuit court case record upon the perscapgtealand shall state the date on which the no—merit report is due
the person’s request. The attorney shall inform the person thaantl whether the due date is calculated under par. (a) or (b). The
the person chooses to proceed with an appeal or chooses to bbark of circuit court shall transmit the record in the case to the
the attorney close the file without an appeal, the attorney will fareurtpursuant to s. 809.15. The attorney also shall file a statement
ward the attorney’s copies of the transcripts and circuit court casetranscript complying with the requirements of s. 809.11 (4),
record tathe person at the person’s request. The attorney shall @goept that copies of the transcript need not be provided to other
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809.32 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

parties. All papers filed with the court under this subsection Subsectiorl) (c) creates a new certification rule that requires the appointed attor-
; ; o certify that the attorney has complied with the counseling and notification
except the transcript, shall be served on the state in accordz{lj rements of sub. (1) (b).

Wlth $.809.80 (2) (b) and on any other party. The NO—merit reportgypsection (1) (d) contains the no-merit report service rule from former sub. (1)
notice of appeal, and statement on transcript must be filed witkgnand creates a new transcript and circuit court case record service rule. The attorney
whichever of the foIIowing is later: must serve a copy of the no—merit report on the defendant. If the defendant requests
. . a copy of the transcript and circuit court case record, the attorney must forward the
(a) One hundred eighty days after the service upon the persaies within 14 days after receipt of the defendant's request. The attorney must file
of the transcript and circuit court case record requested undet Satement in the court of appeals that service has been made on the defendant.
809.30 (2) (e) Subsection (1) (e) contains the response to the no—merit report rule from former
: . ) L sub. (1) (a). Subsection (1) (e) also creates a new rule that requires the clerk of the
(b) Sixty days after the entry of the order determining a posburt of appeals to send a copy of the defendant’s response to the no-merit report,
conviction or postdisposition motion. within 5 days of the filing of the response, to the attorney who filed the no—merit

report.
(3) DEcisioN ON NO-MERIT REPORT. In the event that. the court sypsection (1) (f) was created to allow the attorney to reply to the defendant's
of appeals determines that further appellate proceedings woulddsgonse to ao-merit report. The rule allows the attorney to file a supplemental no-

; ; ; ritreport and affidavit(s) disclosing information that is outside the record and rele-
frivolous and without any arguable merit, the court of appeeﬂ%t to the attorneyso—merit determination without violating confidentiality rules.

shall affirm the judgment of conviction or final adjudication an‘iﬂe supplemental report and affidavit procedure is in accordance with SCR 20:1.6
the denial of any postconviction or postdisposition motion arid (1), which allows disclosures of otherwise confidential communications “to rec-

i ihility i ify the consequences of a client’s criminal or fraudulent act in the furtherance of
relievethe attprney of further respon_5|blllty I.n the ca_s_e. The athvg%ichthe Iawy?er’s services had been used;” SCR 20:1.6 (c) (2), which allows disclo-
ney shall advise the person of the right to file a petition for revie\yes1o establish a claim or defense on behalf of the lawyer in a controversy between
to the supreme court under s. 809.62. the lawyer and the client ... or to respond to allegations in any proceeding concerning
. (4) NO-MERIT PETITION FOR REVIEW. If a fuIIy brle_fed appeal_ Egsv;?ﬁfé?nfﬂgfemmn of the client;” and SCR 20:3.3, which requires candor
is taken to the court of appeals and the attorney is of the opinioSubsection (1) (g) creates a new rule that requires fact—finding upon a remand to
that a petition for review in the supreme court under s. 809.82 circuit court if the defendant’s response to the no—merit report and the attorney’s

H i ; plemental no—merit report and affidavit allege facts outside the record; and if the
would be frivolous and without any arguable merit, the attomé tsalleged by the defendant, if true, would make resolution of the appeal under sub.

shall advise the person of the reasons for this opinion and that@@&appropriate.
person has the right to file a petition for review. If requested byrhesecond sentence in sub. (2) requires the attorney to state, in the no-merit notice

the person the attorney shall file a petition Satisfying the requip‘éappeal, of the time limit for filing the no—merit report and the calculation used to
! eterminghat time limit. The fourth sentence in sub. (2) requires the attorney to file

ments of 58_99'62 (2) (d) and (f) and_the person shall file a Supplg'statement on transcript with the clerk, but exempts counsel from serving a transcript
mental petition satisfying the requirements of s. 809.62 (2) (@),other parties. The fifth sentence in sub. (2) requires counsel to serve copies of all
(b), (c), and (e). The petition and supplemental petition shall b@thﬁfbpap*t?fs O(g)ﬂze)sta:ebl_ e the time limits i ) - sod
; ithi iai ubsection a) establishes the time limits if a no-merit report is not precede
be filed within 30 days after the date of the de.CISlon or order of éa postconviction motion. The cross-reference was changed from s. 809.30 (2) (g)
court of appeals. An opposing party may file a response 10 1H&) because only the original transcript and circuit court case record request triggers
petitionand supplemental petition within 14 days after the servige 180-day time limit.
of the supplemental petition. Subsectior{2) (b) establishes the time limits if a no—merit report follows a postcon-

. ) - iction motion.
History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 104 Wis. 2d %€ o
(1981);1981 c.%go s. 252; 1983 a. 192; Sup. Ct. Orderr,) 123 Wis. 2d xix (1985); 1987 he10-day time limit in sub. (4) was changed to 14 days. Please see the comment
a. 403 s. 256; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii; Sup. &S- 808.07. [Re Order No. 00-02 effective July 1, 2001]
Order No. 02-01, 2002 WI 120, 255 Wis. 2d xiii. Judicial Council Note, 2002: When a no—-merit report is filed, s. 809.32 (1) (e)

Judicial Council Committee’s Note, 1981:Subs. (3) and (4) are amended to refegivesthe person 30 days after the service of the no-merit report to file a response. The

properly tothe petition for supreme court review of decisions of the court of appeaid!® imit in sub. (1) (d) is amended to adjust the time within which the attorney must

) - end copies of the transcript and circuit court case record because five days should
Sub. (4) is amended to reflect the amendments to Rule 809.62 regulating the fINy ¢ricient time for the attorney to make copies and send them to the person. The
contents and length of a petition for review. If requested by the defendant, the a

ney shall file with the supreme court a petition for review containing the statem ?ﬁendmer}t imtended to avoid delay that may occur if the person is not served with

of the case and the appendix required by Rule 809.62 (2) (d) and (f), as the atto ;ecord in time to utilize it in preparing a response to the no-merit report. [Re Order

is in the best position to formulate the statement of the case and to provide the do '-92 01 gﬁectlve_ J?”“ary L 2003]. - ) )

ments required for the appendix. The defendant shall file a supplement containin§iS fule is constitutional although it does not secure an indigent convict the right

the statement of the issues presented for review, the table of contents, the stat Hgnsel in preparing a petition for review. State v. Mosley, 102 Wis. 2d 636, 307

of the criteria relied upon for a review and thguanent amplifying the reasons relied N-W.2d 200 (1981?- ) )

on to support the petition as required by Rule 809.62 (2) (a), (b), (c) and (e). The rufEhe no—merit brief’ requirement under sub. (1) does not deny the right to counsel.

does not prohibit the defendant from including a supplement to the statement ofStf$e ex rel. McCoy v. Appeals Ct., 137 Wis. 2d 90, 403 N.W.2d 449 (1987).

case provided by the attorney. Appellate counsel’s closing of a file because of no merit, without the defendant
The rule requires that both the petition and supplemental petition be filed wittipowing ofthe right to disagree and compel a no merit report, ifettéfe assistance

30 days of the date of the decision of the court of appeals. As with all petitions @6icounsel. A defendant must be informed of the right to appeal and to a no merit

review, the opposing party may file a response to the petition and supplemental pefort,but need not be informed orally. State ex rel. Flores v. State, 183 Wis. 2d 587,

tion within 10 days. The amendment provides that the 10 days begins to run from&hé N.W.2d 362 (1994).

service of the supplemental petition. [Re Order effective Jan. 1, 1982] The no merit appeal procedure does not apply to appeals regarding terminations
Judicial Council Note, 2001: Titles and subtitles were added. Subsection (19f parental rights under s. 809.107. Gloria A. v. State, 195 Wis. 2d 268, 536 N.W.2d
was subdivided into paragraphs (1) (a) through (g). 396 (Ct. App. 1995), 95-0315.

Subsectior{l) (a) was amended to specify that the no—merit procedure applies onlyfogethersub. (4) and s. 977.05 (4) (j) create a statutory, but not constitutional, right
to direct appeals and that no—merit reports should be filed only when the defendambunsel in petitions for review, provided counsel does not determine the appeal to
requests submission of a no—merit repod@@s not consent to closing the file with- be without merit. If counsel fails to timely file a petition for review, the defendant
out further representation by the appointed attorney. may petition for a writ of habeas corpus and the supreme court has the power to allow

Subsection (1) (b) creates new counseling and notification requirements @ filing. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45 (1996), 95-1096.
appointedattorneys. Before filing a no-merit report, the appointed attorney must dis-When adefendant’s postconviction issues haeen addressed by the no merit pro-
cuss each identified issue with the defendant and explain why the issuedaciser cedure under this section, the defendant may not again raise those issues or other
merit. The attorney must inform the defendant of the defendant’s options: file a igsues that could have been raised in a previous postconviction motion under s.
merit report, close the file without filing an appeal or a no-merit report, or file £74.06, absent the defendant demonstrating a sufficient reason for failing to raise
appeal without the assistance of appointed counsel. The attorney must informthiese issues previously. State v. Tillman, 2005 WI App 71, 281 Wis. 2d 157, 696
defendant that a no—merit report will be filed if the defendant requests submissioNdiV.2d 574, 04-0966.

a no-merit report or if the defendant does not consent to closing the file without furA convicted defendant could not be faulted for his reliance on his appellate coun-
ther representation by the appointed attorney. The attorney must inform the defestisassertion in the no—merit report that there were no issues of arguable merit when
ant that, if a no—-merit report is submitted, the attorney will furnish copies of the trdhere was a potential appellate issue that was also not identified by appellate court
script and circuit court case record to the defendant upon request. The attorney rewigw. In that case the defendant had shown a sufficient reason for failing to raise
notify the defendant that, if a no—merit report will not be submitted, the attorney wiitie issue in a response to the no—merit report and was not procedurally barred from
forward the attorney’s copies of the transcript and circuit court case record to thisingthe issue of a sentence being illegally increased. Statetier,2006 WI App
defendantipon request. The attorney must also advise the defendant of the no—nidrit289 Wis. 2d 179, 709 N.W.2d 893, 04-3189.

procedures set forth in this section, including the defendant’s right to file a responsa defendant’s constitutional right to effective representation for the purpose of
to the attorney’s no—merit report, and the attorney’s right to file a supplemental rexercising the right to directly appeal a conviction did not require postconviction
meritreport and affidavit containing facts outside the record, possibly including careunsel to offer the defendant the option of a “partial no-merit” report on any poten-
fidentialinformation, to rebut allegations made in the defendant’s respoitgerto-  tial issues remaining after the defendant declined for strategic reasons to pursue an

merit report. issue having arguable merit. The U.S. Constitution requires only that “an indigent's
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appeal will be resolved in a way that is related to the merit of that appeal.” Ford v. (3) THREE-JUDGEPANEL ON COURT'SOWN MOTION. Whether or

Holm, 2006 WI App 176, 296 Wis. 2d 119, 722 N.W. 2d 609, 02-1828. ; i ; iaf i
This section comports with constitutional requirements. McCoy v. Court ch}Ot a motion for a 3-judge panel has been filed, the chief judge

Appeals, 486 U.S. 429 (1988). may order that an appeal or petition be decided by a 3—judge panel
at any time prior to a decision on the merits of the appeal or peti-
tion.

SUBCHAPTER IV (4) MOTION FORHEARING IN COUNTY OFORIGIN. If an appellant
desires that the appeal be heard in the county where the case or
APPEAL PROCEDURE IN COURT OF APPEALS action originated under s. 752.31 (3), the appellant shall file with
IN TERMINATION OF PARENTAL RIGHTS, the copy of the notice of appeal required by s. 809.10 (1) (a) a
CH. 799, TRAFFIC REGULATION, motion requesting a hearing in the county of origin. Any other

party must file a motion requesting a hearing in the county of ori-

MUNICIPAL ORDINANCE VIOLATION, AND gin within 14 days after service of the notice of appeal. The failure

PARENTAL CONSENT TO ABORTION CASES to file a motion under this subsection waives the right to request
the appeal be heard in the county where the case or action origi-
809.40 Rule (Appeals in termination of parental rights, nated.
ch. 799, traffic regu|ati0n’ municipa| ordinance viola- History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiii
. . 1979);Sup. Ct. Order, 104 Wis. 2d xi (1981); Sup. Ct. Order 1&1 2d xvii (1989);
tion, and parental consent to abortion cases).  (Im) An  {go5 4 256: Sup. Ct. Order No. oo—%z, ot o 39, 242 Wis. 2d o)

appealfrom an order denying a petition under s. 48.375 (7) is gov-udicial Council Committee’s Note, 1979Sub. (3) is created to clarify that the

erned by the procedures specified in s. 809.105, and an ap kigfliudge of the Court of Appeals has the authority to order that an appeal be decided
: . ! a 3-judge panel after it has initially been assigned to a single Court of Appeals
from anorder or JUdgment under s. 48.43 is govemed by the prog ge. This authority of the chief judge may be exercised at any time prior to a deci-

dures specified in s. 809.107. sion on the merits of the appeal by the single Court of Appeals judge to whom the

B eal was originally assigned. [Re Order effective Jan. 1, 1980]
(2) An appeal to the court of appeals from a JUdgment or Ord%‘q\'ijudicial Council Committee’s Note, 1981Rule 809.41 is amended to harmonize

in a ch. 799, traffic regulation or municipal ordinance violatiogith ch. 192, Laws of 1979.
casemust be initiated within the time period specified in s. 808.04,Sub. (1) is amended to apply the procedure for requesting a 3-judge panel for

and is govemed by the procedures specified in ss. 809.012Refpals to other proceedings in the types of case specified in s. 752.31 (2). The rule
i ! also amended to require that if the motion for 3—judge panel is in a case in which

h is
809.26 and 809.50 to 809.85, unless a different proceduréniSstate is a party the motion must be served upon the attorney general as well as all

expressly provided in ss. 809.41 to 809.43. persons of record. If the district attorney files the motion for 3-judge panel, the dis-
ivil | h f | d b trict attorney must serve the motion on the attorney general. The attorney general is
(3) Any civil appeal to the court of appeals under sub. (2) {%en 7 days to respond to the motion.

subject tahe docketing statement requirement of s. 809.10 (1) (d)he rule is further amended to require that the motion for 3—judge panel be filed

and may be eligible for the expedited appeals program in the aljigh the copy of the notice of appeal required to be sent to the clerk of the court of
. appealsinder Rule 809.10 (1) (a) and not with the original notice of appeal filed with
cretion of the court. the clerk of the circuit court.

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1979 c. 32 s. 92 (16); Sup. Ct. gyps, (2) and (3) are amended to clarify that their provisions may apply to both an

Order, 92 V. 2d xiii (1979); 1979 c. 175 s. 53; 1979 c. 355; 1981 c. 390 s. 252; S lan tition r ting the exercise of supervisory furisdiction or original
Ct. Order, 130 Wis. 2d xi xix ((1986); Sup. Ct. Order, 131 Wis. 2d xv (1986); Stﬁﬁg};%?ct?o,?tg ipsiLlulgoa p‘?gr%%salti\ge W?it?xe cise of supervisory Jurisdiction or origina

Ct. Order, 136 Wis. 2d v, xxv ((1987); 1991 a. 263; 1993 a. 395; 1995 a. 77; Sup. ection 752.31, as amended by ch. 192, Laws of 1979, provides for a hearing in

Order No. 00-02, 2001 W1 39, 242 Wis. 2d xxvii; Sup. Ct. Order No. 02-01, 20% county of origin for appeals but not for other proceedings such as a petition for

WI 120, 255 Wis. 2d xiii. . . Lo GRHEGTS - 2 :
Judicial Council Committee’s Note, 1978Rule 809.40 establishes the time peri_jsuperwsory/vnt or original jurisdiction prerogative writ. Sub. (4) is created to set out

et ' - "in a separate subsection of Rule 809.41 the procedure to request that an appeal be

ods for appealing in a misdemeanor case or Chapter 48, 51 or 55 case or seeking inthe county where a case or action originated as authorized under sub. 752.31

convuatlon relletffln g]m'sgelmegggr;gfe gggsé’gm tol S'tgm .02 (tl)' It a}so makeg3heThe creation of this separate subsection makes no substantive change in the prior

procedures setforth In Rules 809.50 10 809.52 apply 1o these types or cases. roazdure that was contained in Rule 809.41 (1). The rule requires that the motion
Rules 809.41 to 809.43 establish special procedures for appeals that may be figafaring in county of origin be filed with the copy of the notice of appeal required

by one appellate judge. The appeal time periods in Chapter 299, traffic regulation@nge sent to the clerk of the court of appeals under Rule 809.10 (1) (a).

municipal ordinance violation cases, are found in s. 808.04. [Re Order effective July 1o 809 41 is also amended to clarify that the appeal or petition is decided rather

1,1978] than heard, asral argument may not occur in all matters filed in the court of appeals
Judicial Council Committee’s Note, 1979Sub. (2) is repealed and recreated tqre Order éﬁectivegjljan_ 1, 193’2] drt red! ! Ppeas.

place into it for purposes of clarity the appropriate reference in Chapter 808 containyjicial Council Note, 2001: Titles were added. The time limits in sub. (1) and

ing the appeal time periods for Chapter 799, traffic regulations, and municipal orgliy, *(4) have been changed from 7 to 11 and 10 to 14 days. See the comment to s.
nance violations cases. No substantive change is intended. [Re Order effectivegfsiin7’ [Re Order No. 00-02 effective July 1, 2001]

1, 1980]
Judicial Council Note, 2002: Sub. (1) is repealed to eliminate confusing cross— .
references tappeal procedures under Subchapter Ill. Appeals under former sub.809.42 Rule (Waiver of oral argument).  The appellant and

\ggr%lang are ggvemed ?y 2tggsprocedures in ss. 809.30 to 809.32. [Re Orderrfigpondent in an appeal under s. 752.31 (2) may waive oral argu-
effective January 1, 2003 ] ment, subject to approval of the court.

809.41 Rule (Motion for 3—judge panel or hearing in (137%)(."% Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiii

county of origin). (1) MOTIONFOR3-JUDGEPANEL. If an appel-  Judicial Council Committee’s Note, 1979:This rule is amended to delete lan-

lant or a petitioner requesting the court of appeals to exercisedfage authorizing an appellant and respondent to waive the filing of briefs in an
appeal tahe Court of Appeals. The Court of Appeals as a consistent policy does not

Slf!perVislorM.Uf.iSdiCtion or it$ Qrig!na}l jurisdiction to ,islsue Prerog-ajiow the waiving of filing of briefs. The rule is brought into conformity with that
ative writs or its appellate jurisdiction to grant petitions for leaylicy. [Re Order effective Jan. 1, 1980]

to appeal desires the matter to be decided by a 3—-judge panel, the ] )
appellant or petitioner shall file with the copy of the notice 6309.43 Rule (Number of briefs). (1) A person shall file 10
appeakequired by s. 809.10 (1) (a), or with the petition requestigpies of a brief and appendix in the court of appeals, or the num-
the court to exercise its supervisory, original, or appellate jurisdRer that the court directs, and shall serve 3 copies on each party.
tion, a motion for a 3-judge panel. Any other party must file lathe opposing party is not represented by counsel, only one copy
motionunder this rule for a 3-judge panel within 14 days after sé¢reed be served on that party.
vice of the notice of appeal or with the response to the petition.(2) A person who is found indigent under s. 814.29 and who
The failure to file a motion under this rule waives the right i@ not represented by counsel shall file 3 copies of a brief and
requesthe matter to be decided by a 3-judge panel. A motion fappendix in the court of appeals and shall serve one copy on each
a 3-judge panel in a case in which the state is a party shall alspdxy. A prisoner who has been granted leave to proceed without
served upon the attorney general. The attorney general may gilepayment of fees under s. 814.29 (1m) and who is not repre-
a response to the motion within 11 days after service. sented by counsel shall file 3 copies of a brief or appendix in the
(2) DECISIONON MOTION FOR3-JUDGEPANEL. The chief judge court of appeals and shall serve one copy on each party.
may change or modify his or her decision on a motion that the m %—%stqry: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 164 Wis. 2d xxix

2 . . . . £1991); Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii.
ter be decided by a3 JUdge panel at any time prior toa deusﬁ dicial Council Note, 2001: Subsection (1) was revised to simplify statutory

on the merits of the appeal or petition. language. The last sentence in sub. (1) reduces the number of copies required for a
Text from the 2005-06 Wis. Stats. database updated by the Revisor of Statutes. Only printed statutes are certified under s. 35 .18
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809.43 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

pro separty. Subsection (2) was revised to simplify the language and to specify fugilgmentdoes not authorize cross—appeals as of right from the same or from another
this section applies only foro separties. [Re Order No. 00-02 effective July 1, 2001honfinal order or judgment; cross—appeals require a separate petition for leave to
appeal. [Re Order No. 00-02 effective July 1, 2001]
Judicial Council Note, 2002: Subsection (3) is amended to clarify the docketing
statement requirements following the grant of a petition for leave to appeal a non—fi-
SUBCHAPTER V nal order. [Rg Order No. 02-01 %ffect?ve Januarpy 1, 2003] oP
Once leave to appeal is granted, a cross—appeal from the same interlocutory order
or judgment in the action requires a petition for leave to appeal. Fedders v. American

DISCRETIONARY JURISDICTION PROCEDURE IN Family Mutual Insurance Co. 230 Wis. 2d 577, 601 N.W.2d 861 (Ct. App. 1999),
COURT OF APPEALS 99-1526.

A person who is granted leave to appeal a nonfinal order is limited solely to those
issues outlined in the petition to the court of appeals. State v. Aufderhaar, 2004 WI

R App 208, 277 Wis. 2d 173, 689 N.W.2d 674, 03-2820. Reversed on other grounds.
809.50 Rule (Appeal from judgment or order not State v. Aufderhaar, 2005 WI 108, 283 Wis. 2d 336, 700 N.W.2d 4, 03-2820

appealable as of right). (1) A person shall seek leave of the ™ |yeriocutory Appeals in Wisconsin. Towers, Amold, Tess-Mattner & Levenson.
court to appeal a judgment or order not appealable as of rigit Law. July 1993.

under s. 808.03 (1) by filing within 14 days after the entry of the ) ) L

judgment or order a petition and supporting memorandum, if a8@9-51 Rule (Supervisory writ and original jurisdiction

The petition and memorandum combined may not exceed t@5issue prerogative writ). ~ (1) A person may request the
pages if anonospaced font is used or 8,000 words if a proportiorfg@Urt to exercise its supervisory jurisdiction or its original juris-
serif font is used. The petition shall contain: diction to issue a prerogative writ over a court and the presiding

(a) A statement of the issues presented by the controvers{Hdge: or c()jther_rp;]ersortl_?r bodg, by filing a dpetition %ﬂd Zupportin?
: orandum The petition and memorandum combined may no
" (b) A statement of the facts necessary to an understandln%)%:ed 35 pages if a monospaced font is used or 8,000 words if a
€ ISsues; _ _ _ proportional serif font is used. The petitioner shall name as
(c) A statement showing that review of the judgment or ordgfspondents the court and judge, or other person or body, and all

immediately rather than on an appeal from the final judgmentdgher parties in the action or proceeding. The petition shall con-
the case or proceeding will materially advance the terminationtgfp:

the litigation or clarify further proceedings therein, protect a party (a) A statement of the issues presented by the controversy:

from substantial or irreparable injury,darify an issue of general .
importance in the administration of justice; and the(li)S)SS\ezt.atement of the facts necessary to an understanding of

(d) A copy of the judgment or order sought to be reviewed. () The relief sought; and

2) An opposing party in circuit court shall file a response with S
sup(>p)orting rpnpemo?aﬁdu%, if any, within 14 days afterpthe service(d) The reasons why the court should take jurisdiction.
of the petition. The response and memorandum combined ma: 2) The court may deny the petition ex parte or may order the_
not exceed 35 pages if a monospaced font is used or 8,000 widgondents to file a response with a supporting memorandum, if
if a proportional serif font is used. Costs and fees may be awaréﬁé(' and may order oral argument on the merits of the petition.
against any party in a petition for leave to appeal proceeding. ge;e;%%gi%s%g?:erg?&?Egzg:?oi%%%gworrgsa% 2?;5‘(%3255

3) If the court grants leave to appeal, the procedures ? : ’ . ]
apé)e)als from final j%dgments are ap;?li?:able to fErther proce rif font is used. The respondents shall respond with supporting

: ; ; orandum whin 14 days after service of the order. A respon-
wg: t'rr:et r;eﬁggtpce)? {hy]fﬁirfgtgfl gfggﬁc(g%efraggsggpg.}iaevgc:&?f)n é t may file a letter stating that he or she does not intend to file
specify the issue or issues that it will review in the appeal. If t desponse, but the petition 'S not thereby admlt'Fe_zd.

court grants leave to appeal, the petitioner shall file a docketing(3) The court, upon a consideration of the petition, responses,
statement if required by s. 809.10 (1) (d), identifying the issuesXgPPorting memoranda andjament, may grant or deny the peti-
be reviewed in the appeal. The docketing statement shall be fil8 Or order such additional proceedings as it considers appropri-

within 11 days after the date of the order granting the petition f€- Costs and fees may be awarded against any party in a writ pro-
leave to appeal. ceeding.

(4) A person filing a petition under this section shall append (4) A person filing a petition under this section shall append
to the petition a statement identifying whether the petition is pri: the petition a statement identifying whether the petition is pro-
duced with a monospaced font or with a proportional serif foifft!ced with & monospaced font or with a proportional serif font.
If produced with a proportional serif font, the person shall set foffProduced with a proportional serif font, the person shall set forth

the word count of the petition' ' g \1V0rd SCOUQ: (gcghe8ge\/f/|'tl()2r:1. iii; Sup. Ct. Order, 104 Wis. 2d xi (1978)
; . . ; =i History: Sup. Ct. Order, is. 2d xiii; Sup. Ct. Order, is. 2d xi ;
History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d XIE p.Ct. Order, 151 Wis. 2d xix (1981); Sup. Ct. Order, 164 Wis. 2d xxix (1991); Sup.

1979); Sup. Ct. Order, 151 Wis. 2d xvii (1989); Sup. Ct. Order, 164 Wis. 2d xxi - 7 A :
(1961);Sup. Ct. Onder 171 W, 3c 0w (1992), Sup. Gt Order No. 9320, 179 Wik Orderd71. . 2d o (1992): S, Ct. Order No. 93-20, 179 Wis. 2d xxv; Sup.

. = t. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii.
(2)(21_)%(\{ gggzglsll(_‘j‘.rzdgrzl\é% \%),Sogdzﬁﬁl WI'39, 242 Wis. 2d xouvii; Sup. Ct. Order "Judicial Council Committee’s Note, 1981:Sub. (1) is amended to reflect the pro-

o f e ; ) dure for issuance of a prerogative writ currently followed by the court of appeals
Judicial Council Committee’s Note, 1978Section 808.03 (1) makes only final ce
judgmentsand final orders appealable as of right. All other judgments and orders 3¢l © alecli't attofmeys tf(’. the correct pfrocedure to be followed. .RUII‘? 8.03'.51. governs
appealable only in the discretion of the court. This section provides the procedur proceaures i?f see |ngfa petltllon ?:; Sup%wlsofrfy writ or orlgllna1 ]ugs iction pre-
asking the court to permit the appeal of a nonfinal order. The issue of whether @f#tive writ in the court of appeals. [Re Order effective Jan. 1, 1982]
court should hear the appeal is presented to the court by petition with both parfigidicial Council Note, 2001: The time limit in sub. (2) was changed from 10 to
given the opportunity of submitting memoranda on the question. The standardd§/2ys: See the comment to s. 808.07. [Re Order No. 00-02 effective July 1, 2001]
which nonfinal judgments or orders should be reviewed immediately are set forth if he court of appeals abused its discretion by ordering oral argument one day after
s. 808.03 (2) and are taken from the American Bar Association's Standards of JudiBRypetition for a writ was filed and served. State ex rel. Breier v. Milwaukee County
Administration,Standards Relating to Appellate Courts, s. 3.12 (b). [Re Order effetrcuit Court, 91 Wis. 2d 833, 284 N.W.2d 102 (1979).
tive July 1, 1978] The court of appeals does not have jurisdiction to entertain original actions unre-
Judicial Council Committee’s Note, 1979Sub. (1) (c) is amended to conform lated to its supervisory or appellate authority over circuit courts. State ex rel. Swan
with 808.03 (2) (b), which sets out the standards created byigwentin Legislature V. Elections Board, 133 Wis. 2d 87, 394 N.W.2d 732 (1986).
for appeals to the Court of Appeals by permission. A drafting error in the original

preparation of chapter 809 replaced the word “or” found in 808.03 (2) (b) with ti)g 52 Rule (Temporary relief). A petitioner may request

word “and”, which results in a party having to show in a petition to the Court ", .
Appealsfor the court to assume discretionary jurisdiction that granting such a petiti%th a petition filed under s. 809.50 or 809.51 that the court grant

will protect a party from both substantial “and” irreparable injury rather than meetit@mporary relief pending disposition of the petition. The court or

justone of the 2 criteria, as was the intention of thecdhsin Legislature. [Re Order 4 ; i

Effective Jan. 1, 1980] a judge of the court may grant temporary relief upon the terms and
Judicial Council Note, 2001: The time limits in subs. (1) and (2) were changetpondmons it considers approprygte.

from 10 to 14 days. Please see the comment to s. 808.07. Subsection (3) specifldistory: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252.

that the court may grant discretionary review on specified issues. This rule codifiedudicial Council Committee’s Note, 1978Rules 809.51 to 809.52 incorporate

Fedders v. American Family Mut. Ins. C830 Wis. 2d 577, 601 N.W.2d 861 (Ct. into the rules for the first time the procedures to be followed when the court is asked

App. 1999), 99-1526, which held a grant of leave to appeal from a nonfinal ordet@exercise its supervisory jurisdiction. For an excellent discussion of original and
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f#per\/,ismy il;"i%dictt,ion \%tfﬁ Sunrerget,ct,ourt ?nﬁi t,rezgi(')stivrc/@tiozzbset\ggin Nﬂ:/f\;m‘lsee(b) The petition for review demonstrates a need for the
e opinion by Justice Wickhem in Petition of Heil, is. , W. : e : : _
(1939). To a large degree the procedures specified in 201 Wis. 123, 229 N.W. ¢ h@reme_ cour_t '[_O c_:onS|der establlshlng, |mplement|ng or Chang
(1930) are followed, but some of the features of Rule 21, FRAP, are included. INg a policy within its authority.

Thereare a number of changes, however, from prior procedures. The parties in th iQi i i
action or proceeding in the trial court must be made respondents in the Court 0‘?(0) A d‘?c's'on by the supreme court will help develop, clarify
Appeals because they in most cases are the real parties in interest. Usually the @fiddarmonize the law, and

whose order is being challenged has no direct interest in the outcome and should not]  The case calls for the application of a new doctrine rather
be forced to appear but may, of course, do so. The Attorney General must aISﬂl%e .

served in certain cases such as declaratory judgments involving the constitution&iign merely the application of well-settled principles to the fac-
of a statute or arising under Chapter 227, the administrative procedure act. tual situation; or

The petition must be filed with the clerk rather than being submitted ex parte to a ; B :
judge ofthe court. By virtue of the requirement that the petition be filed, it must pre- 2. The question presented is a novel one, the resolution of

viously have been served on opposing parties as required by s. 809.80. The imiaich will have statewide impact; or
action of the court will be to direct the respondents to answer the petition rather than . f f

to issue an order to show cause why the relief requested should not be granted, [Re3' The‘_ ques“on presented IS not fe}ctu_al in nature but rather
Order effective July 1, 1978] Is a question of law of the type that is likely to recur unless

resolved by the supreme court.
(d) The court oappeals’ decision is in conflict with controlling

SUBCHAPTER VI opinions of the United Stat&upreme Court or the supreme court
or other court of appeals’ decisions.
APPELLATE PROCEDURE IN SUPREME COURT (e) The court of appeals’ decision is in accord with opinions

of the supreme court or the court of appeals but due to the passage
809.60 Rule (Petition to bypass). (1) A party may file of time or changing circumstances, such opinions are ripe for
with the supreme court a petition to bypass the court of appeg@examination.
pursuant to s. 808.05 no later than 14 days following the filing of (2) Except as provided in s. 809.32 (4), the petition must con-
the respondent’s brief under s. 809.19 or response. The petitigin:

must include a statement of reasons for bypassing the court Ofa) A statement of the issues presented for review, the method

appeals. _ _ ~or manner of raising the issues in the court of appeals and how the
(2) An opposing party may file a response to the petitiagourt of appeals decided the issues.
within 14 days after the service of the petition. (b) A table of contents.

(3) The filing of the petition stays the court of appeals from (c) A concise statement of the criteria of sub. (1) relied upon

taking under submission the appeal or other proceeding. to support the petition, or in the absence of any of the criteria, a

_ (4) The supreme court may grant the petition upon such congéncise statement of other substantial and compelling reasons for
tions as it considers appropriate. review.

(5) Upon the denial of the petition by the supreme court the () A statement of the case containing a description of the
appeal or other proceeding in the court of appeals continues,agyre of the case; the procedural status of the case leading up to
though the petition had never been filed. ~_the review; the dispositions in the trial court and court of appeals;
181y L Order oy 0003 2001 Wi 30, 2as ie Scoa 0+ WS 2P %nd a statement of those facts not included in the opinion of the

Judicial Council Committee’s Note, 1981 The amendment to sub. (1) estab-cCourt of appeals relevant to the issues presented for review, with

lishestime periods for filing a bypass petition to discourage use of the petition for ddppropriate references to the record.
atory purposes. [Re Order effective Jan. 1, 1982]

Judicial Council Note, 2001: The time limits in subs. (1) and (2) have been (€) A_n argument ar_nplifying the reasons relied on to support
changed from 10 to 14 days. Please see the comment to s. 808.07. [Re Ordett\®.petition, arranged in the order of the statement of issues pre-

00-02 effective July 1, 2001) sented.All contentions in support of the petition must be set forth

809.61 Rule (Bypass by certification of court of in the petition. A memorandum in support of the petition is not

- permitted.
appeals or upon motion of supreme court). The supreme . L . )
courtmay take jurisdiction of an appeal or other proceeding in the () An appendix containing, in the following order:
court of appeals upon certification by the court of appeals or upon 1. The decision and opinion of the court of appeals.
the supreme court’s own motion. The supreme court may refuse 2. Judgment, orders, findings of fact, conclusions of law and
to take jurisdiction of an appeal or other proceeding certified toniiemorandum decisions of the circuit court and administrative

by the court of appeals. agencies necessary for an understanding of the petition.
History: Sup. Ct. Order, 83 Wis. 2d xiil (1978). . 3. Any other portions of the record necessary for an under-
The supreme court’s denial of certificatioas no precedential value on the merits tandi f th titi

of the case. State v. Shillcutt, 119 Wis. 2d 788, 350 N.W.2d 686 (1984). standing or the petition.

When confronted with a direct conflict between a decision of the state supreme(2m) Subsection (2) does not apply to a petition for review of
court and a later decision of the U. S. Supreme Court on a matter of federal law, the . i
court of appeals may certify the case to the state supreme court under s. 809.63 |appeal that is governed by s. 809.105. A petition governed by

it does not, or certification is not accepted, the supremacy clause of the U. S. Condtiat section shall comply with s. 809.105 (11).
tion compels adherence to U. S. Supreme Court precedent on matters of federal la

although it means deviating from a conflicting decision of the state supreme court\.l\(’zr) This section applies to pe}itionjs for review of an appeal
State v. Jennings, 2002 WI 44, 252 Wis. 2d 228, 647 N.W.2d 142, 00-1680. under s. 809.107, except as provided in s. 809.107 (6) (f).

Di ti i by the Wi i t. Pok , WBB March, P i i
198:55_”6 ionary review by the Wisconsin supreme court. Pokrass arch, (3) Except aprovided in s. 809.32 (4), an opposing party may

file a response to the petition within 14 days after the service of

809.62 Rule (Petition for review). (1) A party may file the petition.

with the supreme court a petition for review of an adverse decision(4) The petition for review and response, if any, shall conform
of the court of appeals pursuant to s. 808.10 within 30 days of thes. 809.19 (8) (b) and (d) as to form and certification, shall be as
date ofthe decision of the court of appeals. Supreme court revielort agossible, and may not exceed 35 pages in length if a mono-
is a matter of judicial discretion, not of right, and will be grantespaced font is used or 8,000 words if a proportional serif font is
only when special and important reasons are presented. Thedskd, exclusive of appendix. The petition for review and the
lowing, while neither controlling nor fully measuring the court'sesponse shall have white front and back covers, and a party shall

discretion, indicate criteria that will be considered: file 10 copies with the clerk of the supreme court.
(a) A real and significant question of federal or state constitu- (5) Except as provided in s. 809.24, the filing of the petition
tional law is presented. stays further proceedings in the court of appeals.
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809.62 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

(6) The supreme court may grant the petition upon such conidithe supreme court under Rule 809.62 would be frivolous and withoutgarahée

. . . . . . e oy rlt'
tions as it considers appropriate, including the filing of addltlorlgf??’rior subs. (2) and (5), relating to the time for filing the response to the petition for

briefs. If the petition is granted, the petitioner cannot raise @iew and the provisions for cross-review have been renumbered subs. (3) and (7),

argue issues not set forth in the petition unless ordered otherwgspectively, but have not been substantively altered. [Re Order effective Jan. 1,
. . . ]

by the s_upreme Court: The Supreme court may limit the ISSUE% tiidicial Council Note, 2001: The time limit in sub. (3) has been changed from

be considered on review. 10to 14 days. Please see the comment to s. 808.07. The last sentence of sub. (4) spec-

(7) A party who seeks a modification of an adverse deCiSi(gﬁS the color of the cover that should accompapgtiion for review and the num-

f th f | fil ition f . ith er of copies required. [Re Order No. 00-02 effective July 1, 2001]
of the court of appeals may file a petition for cross-review within,q supreme court has power to entertain petitions filed by the state in criminal

the period for filing a petition for review with the supreme courtases. State v. Barrett, 89 Wis. 2d 367, 280 N.W.2d 114 (1979).
or 30 days after the filing of a petition for review by another partﬁllf the court of appeals reverses a defendant’s conviction on grounds of insuffi-

; ; : rov cy of evidence, the double jeopardy clause does not bar the supreme court from
whichever is later. A party seeking cross-review has the Saflif.jing the case. State v. Bowden, 93 Wis. 2d 574, 288 N.W.2d 139 (1980).

rights and obligations as a party seeking review under ch. 809.«pecision” under sub. (1) means the result, disposition, or mandate reached by
History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiitourt, not the opinion. Neely v. State, 89 Wis. 2d 755, 279 N.W.2d 255 (1979).

(1979);Sup. Ct. Order, 104 Wis. 2d xi (1981); 1991 a. 263; Sup. Ct. Order No. 93-20The supreme court will not order a new trial if the majority concludes that there is

179 Wis. 2d xxv; 1993 a. 395; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. g@judicial error but there is no majority with respect to a particular error. “Minority

xxvii; Sup. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d xiii. vote pooling” is rejected. State v. Gustafson, 121 Wis. 2d 459, 359 N.w.2d 920
Judicial Council Committee’'s Note, 1979:The caption of Rule 809.62 is (1985).

amended to more properly describe the function of the Supreme Court in reviewingetitions foreview must be filed by 5:00 p.m. on the 30th day following the filing

decisions of the Court of Appeals. of the court of appeals decision. St. John’s Home v. Continental Casualty Co. 150
Rule 809.62 (5) [7] is created to protect the review rights of all parties to a revi¥is. 2d 37, 441 N.W.2d 219 (1989), per curiam.

in the Supreme Court by creating a cross-review provision for a decision beingitation to an unpublished court of appeals decision to show conflict between dis-

reviewed by the Supreme Court similar to the cross—appeal provision for a judgnteiots for purposes of s. 809.62 (1) (d) is appropriate. State v. Higginbotham, 162 Wis.

or order being appealed to the Court of Appeals from a trial court found in R@é 978, 471 N.W.2d 24 (1991).

809.10 (2) (b). New sub. 809.62 (5) gives a party the ability to file for cross-reviemssyes before the court are issues presented in the petition for review and not the

with the Supreme Court up to an additional 30 days from the filing of a petition fgiscrete ajuments that may be made, pro or con, in the disposition of the issue. State

review byanother party to the decision rendered by the Court of Appeals. [Re Ordeweber, 164 Wis. 2d 788, 476 N.W.2d 867 (1991).

effective Jan. 1,1980] ) Together, s. 809.32 (4) and 977.05 (4) (j) create a statutory, but not constitutional,
Judicial Council Committee’s Note, 1981Rule 809.62 is amended to regulateright to counsel in petitions for review, provided counsel does not determine the

the form, contents and length of petitions for review. The amendments are Inter&%ﬁem to be without merit. If counsel fails to timely file a petition for review, the

to focus the petition for review on the criteria promulgated by the supreme courtd@fendant may petition for a writ of habeas corpus and the supreme court has the

granting gpetition for review, to facilitate the efficient and effective consideration ghower to allow late filing. Schmelzer v. Murphy, 201 Wis. 2d 246, 548 N.W.2d 45

the petition by the supreme court, and to develop a petition that may be used by 1hgg), 95-1096.

supreme court for consideration of the merits after review is granted. The 30-day deadline for receipt of a petition for review is tolled on the date that
Sub.(1) incorporates criteria promulgated by the supreme court for granting a petiero se prisoner delivers a correctly addressed petition to the proper prison authori-

tion for review. In re Standards to Review Petitions to Appeal, 85 Wis. 2d xiii, 26i@s for mailing. State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013,

N.W.2d xxviii (1978). 635 N.W.2d 292, 00-0853ee also, Brown Bradley,2003 WI 14, 259 Wis. 2d 630,
Sub.(2) regulates the contents of the petition. Sub. (2) (a) requires that the petifi&$ N.W.2d 427, 01-3324.

contain a statement of the issues presented for review, the method or manner of raBiscretionaryreview by the Wsconsin supremeourt. Wison and Pokrass. WBB

ing the issues in the court of appeals, and how the court of appeals decided the issabs1983.

Correspondinglysub. (6), formerly sub. (4), is amended to provide that if the petition Petitions for review by the Wisconsin supreme court. 1979 WLR 1176.

is granted, the petitioner cannot raise or argue issues not set forth in the petition unless

ordered otherwise by the supreme court. The supreme court may limit the issu ;

be considered on review. These amendments establish that the parties are Iimig@%‘63 Rule (Proce.dl’!re .In. supreme court). When the .

the issues raised in the petition, but the supreme court may order the parties to Sggreme court takes jurisdiction of an appeal or other proceeding,

issues not raised. Likewise, the supreme court may limit the issues to be reviewlae rules governing procedures in the court of appeals are applica-

The petition informs the supreme court as to whether an issue had been raised i : ; .
court of appeals. If an issue was not raised in the court of appeals, then it is IeEl%qo proceedings in the supre_me court unless otherwise ordered
the judicial discretion of the supreme court as to whether it will grant the petition By the supreme court in a partlcular case.
as to allow the issue to be raised in the supreme court. History: Sup. Ct. Order, 83 Wis. 2d xiii (1978).

Sub. (2) (c) requires that the petition contain a concise statement of the criteria of
sub. (1) relied upon to support the petition, or in the absence of any of the criterig(fg 4  Rule (Reconsideration) A party may seek recon-
concise statement of other substantial and compelling reasons for review. Suprerae' . . [ .
courtreview is a matter of discretion. The supreme court has promulgated the critsideration of the judgment or opinion of the supreme court by fil-
5;15 guidelines for the exercise of itsAdisc;etion.. In t?ehabsenqe of one %frthhe critérigg a motion under s. 809.14 for reconsideration within 20 days
the supreme court may grant a petition for review if the petitioner establishes o iai
substantiahnd compelling reasons for review. The amendment requires that the p ger th_e date of the decision Of the ;upreme court. .
tionereither state criteria relied upon or in the absence of any of the criteria, state oh&#Story: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252; Sup. Ct. Order
substantial and compelling reasons for review. ' The burden is on the petitione %)u%cl)glglzC%?J%lcl\llvcl(fﬁniﬁie\/\gsNgti Xi\QH;BRuIe 809.64 replaces former Rules
explicitly define the_ other substantl_a_l and compelllng reasons for review. i 65, 251.67 to 251.69, which prO\}ided for motions for rghearing The necessity

Sub. (2) (d) requires that the petition contain a statement of the case containi e ¥iling'of briefs on a motion for reconsideration as required ny former Rule
description of the nature of the case, the procedural status of the case leading 7 ieliminated. The matter will be considered on the motion and supporting and
the review, the dispositions in the trial court and court of appeals, and a stateme 0sing memoranda as with any other motion. The term “reconsideration” is used
those facts not included in the opinion of the court of appeals relevant to the is: or than rehearing because in a case decided without oral argoeneitas been
presented for review, with appropriate references to the record. The opinion of nitial hearing [Rge Order effective July 1, 1978]
court ofa?pﬁals must Pe mclulded n afm aLppendlx t|0 the petition. Cfonhse?uently,llf dicial Counc.il Note, 2001: This section’has been changed to specify that the
opinion of the court of appeals sets forth a complete statement of the facts rele limit for filing motions for reconsideration of supreme court opinions is calcu-
to the issues presented for review, the petition for review need not restate those i the dat t the fili f the decisi Re Order No. 00-02 effective Jul
The petition need only state those facts not included in the opinion of the cour 62]”‘ e date, not the filing, of the decision. [Re Order No. etiective July

Is rel t to the i ted f iew. The stat t of fact ) " . .

ﬁ%ﬁ?esar;p?ggﬂatg refzrg?g:: tgrth: ?eiordo.r review. © statement of facts A supreme court order denying a petition to review a court of appeals decision was

Sub.(2) () provides that the petition must contain an argument amplifying the r |the5r %ugfmwgg rzgn(:cl)g%lgn. Archdiocese of Milwaukee v. Milwaukee, 91 Wis.
sons relied on to support the petition, arranged in the order of the statement of i A mc;tion maiile.d within the Zb—day period, but received after the period expired
presented. Alontentions must be contained within the petition. There is no MemBas not timely and did not merit exemption from the time requirement. Lobermeier
randum in support of the petition. Y p q -

The appendix required by sub. (2) (f) will assure that all relevant supporting dogu_General Telephone Co. of Wisconsin, 120 Wis. 2d 419, 355 N.W.2d 531 (1984).

mentsnecessary for an understanding of the petition for review be before the supreme
court for consideration. This will facilitate not only the review of the petition for

review but will enhance the petition as an aid to the court in any subsequent review SUBCHAPTER VII
on the merits.
Sub. (4) is created to regulate the form and length of the petition for review and
response. The form of the petition and response is based on Rule 809.19 for briefs ORIGINAL JURISDICTION PROCEDURE
as to printing requirements, page size and binding. The petition and response shall IN SUPREME COURT

be as short as possible but shall not exceed 35 pages in length, exclusive of appendix.

Prior sub. (3) is renumbered sub. (5) and amended to allow the court of appeals to o .
reconsider ots own motion a decision or opinion within 30 days of a filing of a peti809.70  Rule (Original action). (1) A person may request
tion for review. the supreme court to take jurisdiction of an original action by fil-

The amendments to the rule refer to Rule 809.32 (4) which governs the filing; i ;
a petition for review in a criminal case where there has been a fully briefed appeéﬂé a petition which may be supported by a memorandum. The

the court of appeals and appointed counsel is of the opinion that a petition for re@@tition must contain all of the following:

Text from the 2005-06 Wis. Stats. database updated by the Revisor of Statutes. Only printed statutes are certified under s. 35 .18
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9-2-07 are designated by NOTES. Report errors at (608) 266-2011, FAX 264-6978, http://www.legis.state.wi.us/rsb/
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(a) A statement of the issues presented by the controversyf appeals in a misdemeanor case shall be served on the attorney
(b) A statement of the facts necessary to an understandingeneral.

the issues. (3) FLING OF PAPERS;USE OF MAIL. (&) All filings — general
(c) A statement of the relief sought. rule. Except as provided in pars. (b) to (e), filing is not timely
(d) A statement of the reasons why the court should take juff lessthe clerk receives the papers within the time fixed for filing.
diction. iling may be accomplished by hand delivery, mail or by courier.

- Filing by facsimile is permitted only as set forth in s. 801.16. Elec-
(2) The court may deny the petition or may order the respoa ¢ filing, other than fiing by facsimile as set forth in s. 801.16,

dent to respond and may order oral argument on the qUeStioR.Ql y nermitted unless otherwise ordered by the supreme court.
taking original jurisdiction. The respondent shall file a responsg,

which may be supported by a memorandum, within 14 days after(P) Brief or appendix — general ruleExcept as provided in par.
the service of the order. c), a brief or appendix is timely filed if, on or before the last day

(3) The court, upon a consideration of the petition, respons?é,the time flx.ed fpr filing, !t Is correctly gddressgd and:
supporting memoranda angjament, may grant or deny the peti-  1- Deposited in the United States mail for delivery to the clerk
tion. The court, if it grants the petition, may establish a sched first—class mail, or other class of mail that is at least as expedi-
for pleading, briefing and submission with or without oral argdlOUs, postage pre—paid; or
ment. 2. Delivered to a 3rd—party commercial carrier for delivery to

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1995 a. 225; Sup. Ct. Order Nthe clerk within 3 calendar days.

OOJL?(iZiZ:iZa?(g:loz\gcﬁgl\’lgtg %I(')Slzgiﬂfé(\g:'ne limit in sub. (2) was changed from 10 to (C) Pro se brief or appe_ndlx from person confined in 'nStltl’,'tlon
14 days. Please see the comment to s. 808.07. [Re Order No. 00-02 effectiveJ@pecial rule A pro se brief or appendix from a person confined
1,2001] in an institution is timely filed if the brief or appendix is correctly

. ) addressed and delivered to the proper institution authorities for
809.71 Rule (Supervisory writ). A person may request themajling on orbefore the last day of the time fixed for filing. A con-
supreme court to exercise its supervisory jurisdiction over a Cofied person who mails a brief or appendix under this subsection
and the judge presiding therein or other person or body by filigga|| also file a certification or affidavit setting forth the date on

a petition in accordance with s. 809.51. A person seeking a supgich the document was delivered to the proper institution
visory writ from the supreme court shall first file a petition for aythorities for mailing.
supervisory writ in the court of appeals under s. 809.51 unless it 4 pesition for review — general rueExcept as provided in
is impractical to seek the writ in the court of appeals. A pefition, (o) 5 hetition for review is timely filed only if the clerk actu-
in the supreme court shall show why it was impractical to seek E/ receives the petition within the time fixed for filing.
writ in the court of appeals or, if a petition had been filed in the P tition f iow f fined in instit
court of appeals, the disposition made and reasons given by thé) Pro selpell '0?1 or re\(/jlew .romllpe.rson %0” Ilnek’ In institu-
court of appeals. tion — special rule The 30-day time limit for the clerk’s receipt
(g Pk Ot 8. 2d i 1978y up. . orcer, 108 .20 BT S Bt the Sommedtporeon delivers 4 cor
) C. S. . -
ts SUparvisory Jursdicton where théré 1 an adlequate aemalie remedy. Unisst gy addressed petition to the proper institution authorities for
court ofappeals is itself the object of the supervisory writ, usually there is an adeq @'!'ng- The confined person Shé}ll also file ?.Cemflcat'on or affi-
alternative remedy of applying to the court of appeals under Rule 809.51 for dhavit setting forth the date on which the petition was delivered to

supervisory writ. The amendment to Rule 809.71 establishes that before a pe i Ot it ili
may request the supreme court to exercise its supervisory jurisdiction, the peggg‘ proper institution authorities for malllng'

mustfirst seek the supervisory writ in the court of appeals, unless to do so is impracti- (4) PROOFOF FILING DATE FOR BRIEF OR APPENDIX. (@) When

cal. Following the decision of the court of appeals, the amendment does not pre i iv ic fi i i iar i -
the supreme court from considering a petition for review under Rule 809.62 or a (y::iéltcil—ﬂ’Ief or appendlx is filed by mail or commercial carrier in accor

tion for supervisory writ under Rule 809.71, depending upon the circumstances cewith s. 809.80 (3) (b), the attorney or person filing the docu-

the petitioner’s ability to establish the respective governing criteria. [Re Order effenent shall append a certification or affidavit setting forth the date

tive Jan. 1, 1982] and manner by which the document was mailed or delivered to a
3rd—party commercial carrier.

SUBCHAPTER VIII (b) If a certification or affidavit is appended, the clerk’s office
shall consider the brief or appendix filed on the date of mailing or

delivery set forth in the certification orfigfavit. If no certification
MISCELLANEOUS PROCEDURES IN COURT OF or affidavit is appended, the date of filing shall be the date on

APPEALS AND SUPREME COURT which the brief or appendix is received by the clerk’s office.

(c) The date shown on a postage meter does not establish that
809.80 Rule (Filing and service of papers). (1) A person the document was mailed on that date.
shall fileany paper required to be filed by these rules with the clerlistory: Sup. Ct. Order, 83 Wis. 2d xiii (1978); 1981 c. 390 s. 252; Sup. Ct. Order,
of the court unless a different p|ace of fiIing is expressly requi;é Wis. 2d xi (1986); 1989 a. 31; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis.
a

- N xvii; Sup. Ct. Order No. 02-01, 2002 WI 120, 255 Wis. 2d xiii; 2005 a. 253.
or permitted by statute or rule. The clerk of the court is located agicial Council Committee’s Note, 1978The prior requirement of an affidavit

110 E. Main Street, Madison, Wisconsin 53703. The mailingjservice is eliminated. The provision of the Rules of Civil Procedure that the filing
addresdor the clerk of the supreme court and the court of appeg & paper is a certification that the paper has been served is adopted. [Re Order effec-
|

. . ) - ve July 1, 1978]
is P.O. Box 1688, Madison, Wisconsin 53701-1688. Judicial Council Note, 1986:Sub. (2) (b) does not change the existing service

(2) (@) A person shall serve and file a copy of any papgjes; itisintended to consolidate and clarify the procedure specified by ss. 59.47 (7),

: . f . : .25 (1) and 752.31 (2) and (3). [Re Order effective July 1, 1986]
required or authorized .unde.r these rules to be filed in a tr|a|]r§ udicial Council Note, 2001:Subsection (1) was amended to provide the correct
appellate court as provided in s. 801.14 (1), (2) and (4). address of the clerk of the supreme court and court of appeals. [Re Or66r-B.

i i tﬂd‘?tive July 1, 2001]
(b) Any paper requlrEd or authorized to be served on the s dicial Council Note, 2002:Subsections (3) through (4) are new, and are taken

in appeals and other proceedings in felony cases in the Courlta@tly from the Federal Rules of Appellate Procedure, Rule 25. Under the former
appeals or supreme court shall be served on the attorney genelal a brief was not filed until the clerk physically received it, regardless of when

unlessthe district attorney has been authorized under s. 978.05t@rief may have been mailed. Because a party outside the Madison area had to
al

. . time for postal or courier delivery, briefing periods were often adversely
to represent the state. Any paper required or authorized tOag&ted merely to ensure that a brief was actually received by the clerk before the

served on the state in appeals and other proceedings in misgeration of the filing deadline.
meanor cases decided by a single court of appeals judge underSgbsection (3) (a) retains the general rule that a document is not filed until it is

fotri ived by the clerk. Filing may be accomplished in person, by mail, or by courier
752.31 (2) and (3) shall be served on the district attorney. Evée&eommon carrier. Electronic filing of papers, other than filing by facsimile, is not

petition for review by the supreme court of a decision of the coggimitted unless otherwise ordered by the supreme court. See s. 801.16 (2) address-
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809.80 RULES OF APPELLATE PROCEDURE Not certified under s. 35.18 (2), stats.

ing rules governing facsimile filing. The supreme court and the court of appeals henanagement. There is a national trend away from legal size @petrder effec-
adopted local rules governing facsimile filing. tive July 1, 1978]

However, sub. (3) (b) creates a mailbox rule for briefs and appendicesramly  Judicial Council Committee’s Note, 1981:Sub. (2) is amended to clarify that an
briefs and appendices, filing will be considered timely if, on or before the deadliggiginal must be filed with the 4 copies in the court of appeals or with the 8 copies
the brief or appendix is correctly addressed and either: (a) deposited in the Unifieidte supreme court. [Re Order effective Jan. 1, 1982]

States mail for delivery by first-class mail, or other class of mail at least as expedidudicial Council Note, 2001: Subsection (2) was amended to eliminate the dis-
tious, postage pre—paid, or (b) delivered to a commercial delivery service for delivéityction between “original” and “copy,” because current technology produces copies
within 3 calendar days. When a brief or appendix is mailed or sent by commergibguality as good as the original. Subsection (8) requires that only the first name and
courier, subsection (4) requires that the party also file a certification or affidavitlgstinitial be used in all documents in confidential cases. [Re Order No. 00-02 effec-
mailing stating the date and manner of mailing or delivery. tive July 1, 2001] ) ) )

Subsection (3) (c) addresses pro se briefs and appendices filed by confined peludicial Council Note, 2002:Subsection (9) is created to clarify that the same cap-
sons. For confined persons, a brief or appendix will be timely filed if, on or befd#@n should be used on all documents filed in an appellate case, and specifies that cap-
the deadline, the brief or appendix is correctly addressed and delivered to the prép@r Captions on pleadings and other documents filed pursuant to this rule are consis-
institution authorities fomailing. In order for the brief or appendix to be timely filedt€nt with the current s. 809.19 (9) requirement governing captions on briefs. [Re
under sub. (3) (c), a certification or affidavit must be filed stating the date on whigfder No. 02-01 effective January 1, 2003]
the brief or appendix was delivered to the proper institution authorities for mailing.

Theimportant point is that the pro se confined person must follow the institution rulg§)9 82 Rule (Computation and enlargement of time).

or practices as to outgoing mail — whether they require placing mail in the hand . ; . .
certain institution authorities, depositing mail in a designated receptacle, or s CompuTATION. In computing any period of time prescribed by

otherprocedure. SeState ex rel. Nichols v. Litsch@001 Wi 119 1 32 n. 6, 247 Wis. these rules, the provisions of s. 801.15 (1) and (5) apply.

2d 1013, 1028 n. 6, 635 N.W.2d 292. _
Subsection (3) (d) reiterates the long-standing rule that a petition for review filed (2) ENLARGEMENT OR REDUCTION OF TIME. (a) Except as pro

with the clerk of the supreme court must actually be received by the clerk on or beiid€d in this subsection, the court upon its own motion or upon
the last day of the filing period. The time limit for filing a petition for review cannoggood cause shown by motion, may enlargeduce the time pre-

be extended. The timely filing of a petition for review is necessary to invoke tagi i i
supremecourt’s appellate jurisdiction. S&@st Wis. Nat'| Bank of Madison v. Nicho- ribed by these rules or court order for domg any act, or waive

laou, 87 Wis. 2d 360, 274 N.W.2d 704 (1979). The mailbox rule for briefs and app&H- permit an act to be done after the expiration of the prescribed
dices created in sub. (3) (b) does not apply to the filing of a petition for review unggme.

s. 809.62. . . . - .
Subsection (3) (e) expands the coverage of the rule tolling the time limit for the (b) NOtWIthStandmg par. (a)' the time for f”lng a notice of

clerk’s receipt of a pro se petition for review from a prisoner on the date the prisoAgp€al or cross—appeal of a final judgment or order, other than in
delivers a correctly addressed petition to the proper prison authorities, as establigigdappeal under s. 809.107 of a judgment or order that was entered

in State ex rel. Nichols v. Litscheupra to include petitions for review from all pro i i _
se confined persons. Subsection (3) (e) also adds a requirement for filing ofaceﬁlﬁ-a result of a petition under s. 48.415 that was filed by arep

cation or didavit setting forth the date on which the petition for review was deliverseesentative of the public under s. 48.09 or an appeal under s.

to the proper institution authorities for mailing. The important point is that in ord§09.30 or 809.32, may not be enlarged.
to trigger tolling, the pro se confined person must follow the institution rules or prac- . .
tices as to outgoing mail — whether they require placing mail in the hands of certain(C) The court may not enlarge the time prescribed for an appeal

institution authorities, depositing mail in a designated receptacle, or some other prader $809.105 without the consent of the minor and her counsel.

cedure. SeS&tate ex rel. Nichols v. Litscher, s e Order No. 02-01 effective . . . .
Janﬂary 1, 2003] * ' vH upTER W (d) A copy of any motion to enlarge time limits under this sub-

To avoid potential delay, address all types of mail to: Clerk of the Court, suprefction shall be served on the clerk of circuit court.
Court of Wisconsin, P. O. Box 1688, Madison, WI 53701. Gunderson v. State, 106 (e) Notwithstanding par. (a)’ the time for fiIing a motion for
Wis. 2d 611, 318 N.W.2d 779 (1982). . .
reconsideration under s. 809.24 may not be enlarged.

. . History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 104 Wis. 2d xi
809.81 Rule (Form of papers). A paper filed in the court (19g1): 7981 c. 390's. 252; 1991 a, 263; Sup. Ct. Order No. 00-03, 2001 Wi 39, 242
must conform to the following requirements unless expressly pkis. 2d xxvii; Sup. Ct. Order No. 02-01, 2002 W1 120, 255 Wis. 2d xiii; 2005 a. 293.

vided otherwise in these rules: Judicial Council Committee’s Note, 1978Sub. (1). The provisions of the Rules
. of Civil Procedure as to computation of time are adopted for appeals to avoid any
(1) Sze. 8-1/2 x 11 inches. problems resulting from a lack of uniformity.

f i i Sub.(2) continues the first sentence of former Rule 251.45. It eliminates the second
(2) NUMBER OF COPIES. Five COpIes In the court of appeals, 2 ntence athat Rule permitting the attorneys by stipulation to extend the time for fil-

copies in the supreme court, and 3 copies of a motion filed Unae@rbriefs if the extension does not interfere with the assignment of the case because
s. 809.14 in the court of appeals if the appeal or other proceedirgprocedure interferes with the ability of the court to monitor cases pending before

; i ; it and because it is not always certain when a case will be on an assignment. The
is one of the types of cases SpECIerd in's. 752.31 (2) Supreme Court considers that deadlines as to briefs and other actions in the court

(3) SryLe. Produced using either a monospaced or a propelneuld have priority over all matters except previously scheduled trials in circuit and
tional serif font county courts and deadlines set by a federal court. Requests for extensions are not,
: ) o consequentlyipoked upon with favor by the court. [Re Order effective July 1, 1978]
(4) SpacING AND MARGINS. Double-spaced with a minimum Judicfial Coulncil Commciitt?]e’s_Not(fa, lfQISI:Sub. 7)) isfamendf}d to permit the .
i i i court of appeals to extend the time for filing a notice of appeal or cross—appeal in
ofa 1.5inch margin On_ each of the 4 sides. i appeals under Rules 809.30 and 809.40 (1), which cover criminal appeals and post-
(5) PacINATION. Paginated at the center of the bottomgimar  conviction motions and appeals in ch. 48, 51 and 55 cases. When read with Rules
duplicati : 809.30 and 809.40 (1), the rule was previously ambiguous regarding extensions of
(6) CopvING PROCESS. Any duplicating or copying processtime tofile a notice of appeal or cross-appeal in ch. 48, 51 and 55 cases. The amend-

that produces a clear, black image on white paper. Carbon copies clarifies the rules. Other than appeals under Rules 809.30 and 809.40 (1), the

: ime for filing a notice of appeal or cross—appeal may not be extended. [Re Order
may not be filed. . effective Jan. 1, 1982]
(7) BinDING. Bound or stapled at the top margin. Judicial Council Note, 2001: Subsection (2) (d) was created to provide notice

. to the clerk of any motion affecting time limits. Subsection (2) (e) was created to

(8) CONFIDENTIALITY. Every notice of appeal or other docuTacilitate computation of due dates on petitions for review. [Re Order No. 00-02
ment that idiled in the court and that is required by law to be confeffective July 1, 2001]
dential shall refer to individuals only by their first name and tr}ﬁgggt_ct%unrtfg: gppﬁalsagt;!;ggi gz g;srcr:éioré gx;eogzderrgrgs%aéfrgt’iﬂnﬁler;t okgg cti:%y 2{ter

. HE H It WI'IT W I ved. X . ler v. Milwau unty
first initial of their last name. Cir. Ct. 91 Wis. 2d 833, 284 N.W.2d 102 (1979).

(9) CaprTiONS. Except as provided in s. 809.81 (8), the captionThe authority to extend the time for filing a notice of appeal under sub. (2) does
of any document shall include the full name of each party in tﬁ‘aé ap\?'ggtgpggg'mgg%j'gggeggénﬁ“wg ggg%r?ga%gphtié’gg)e@_%%giém- Glo-
circuit court and shall designate each party so as to identify eacAiciaim of ineffective assistance of appellate counsel must be brought by a petition
party’s status in the circuit court and in the appellate court, if arfy.writ of habeas corpus. Utilizing sub. (2) as a substitute for habeas corpus, so as
In the supreme court, “petitioner” shall be added to the desigifad TS ASoie counsel conatiutes an éironeous exercise of disaretion. State
tion of a party filing a petition for review. The des_lgnatlon of @ Evans, 2004 W1 84, 273 Wis. 2d 192, 682 N.W.2d 784, 02-1869. See also Santana
party responding to a petition for review shall remain the samevasndicott, 2006 Wi App 13, 288 Wis. 2d 707, 709 N.W.2d 515, 05-0332.
in the court of appeals ltis UTWISB an((jj urmelpful :p repll?ﬁe the ggodtpause §tz;1ndard ffor deC|d||ng e>|<tep-

! s ) sion motions under this section with an ineffective assistance of counsel analysis

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 104 Wis. 2d xinderEvanswhen deciding requests for extensions of time to file notices of intent
(1981); Sup. Ct. Order No. 93-18, 179 Wis. 2d xxi; Sup. Ct. Order No. 93-20, 1{&%ursue postconviction relief. State v. Quackenbush, 2005 WI App 2, 278 Wis. 2d
W|s.022d )(()xv;zsolé)pz. Ct. Oéc(j)eero. 00_022(] 2001 W1 39, 242 Wis. 2d xxvii; Sup. Ct. Ordet1, 692 N.W.2d 340, XX-02-0489.

No. 02-01, WI 120, 255 Wis. Xiil.

Judicial Council Committee’s Note, 1978 The 8-1/2 x 11 letter size paper is ; ;

adopted as the standard size for all papers fiteblen the Court of Appeals in place 809.83 Rule (Penaltles for delay or noncompllance

of using both 8-1/2 x 14 and 8-1/2 by 11. A standard size paper simplifies recordéh rules). (1) DELAY; EXTRA COSTSAND DAMAGES. (a) If the
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court finds that an appea| was taken for the purpose of dela_yl fflummary reversal of a dismissal order as a sanction under sub. (2) entitled the
plaintiffs to a trial without consideration of the issue that resulted in the dismissal.

may award any of the following: State ex rel. Blackdeer v. Town of Levis, 176 Wis. 2d 252, N.W.2d (Ct. App. 1993).
1. Double costs. To dismiss an appeal under sub. (2), there must be demonstrated egregious conduct

f e : B 0 ad faith on the party’s or attorney’s part. In certain cases attorney bad faith may
2. A penalty in addition to interest not exceeding 10% on t@??mputed to the party, but the attorney conduct should involve the same litigation.

amount of the judgment affirmed. It was improper to consider an attorney’s repeated requests for time extensions in
i othercases in denying a motion and dismissing the appeal. State v. Smythe, 225 Wis.

3. Damages occasioned by the delay. 2d 456, 592 N.W.2d 628 (1999), 97-3191.
4. Reasonable attorney fees. The court of appeals may not grant summary reversal of a circuit court order on

(b) A motion for costs, penalties, damages and fees under fieal as a sanction without a finding of bad faith, egregious conduct, or a litigant's
subsectiorshall be filed no later than the filing of the respondent&ys oo 5 s e @PPeal. Razv. Brown, 2003 Wi 29, 260 Wis. 2d 614, 660 N.\W.2d
brief or, if a cross—appeal is filed, the cross-respondent’s brief.

(2) NoncomPLIANCEWITH RULES. Failure of a person to com-809.84 Rule (Applicability of rules of civil procedure).

ply with a court order or with a requirement of these rules, othan appeal to the court is governed by the rules of civil procedure
than the timely filing of a notice of appeal or cross-appeal, dogs to all matters not covered by these rules unless the circum-
not affect the jurisdiction of the court over the appeal but éances of the appeal or the context of the rule of civil procedure
grounds for dismissal of the appeal, summary reversal, strikingr@ﬁuires a contrary result.
a paper, imposition of a penalty or costs on a party or counsel, @fistory: Sup. Ct. Order, 83 Wis. 2d xiii (1978).
other action as the court considers appropriate.

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 151 Wis. 2d xv809.85 Rule (Counsel to continue).  An attorney appointed

(1989); 1995 a. 225; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii. | ! . | h hall
Judicial Council Committee’s Note, 1978Former ss. 251.22, 251.23, 251.51,0Y @ lower court in a case or proceeding appealed to the court sha

251.56, 251.57, 251.73, 251.75, 251.77, 251.81, 251.82, 251.85 and 251.89, pr@@htinue to act in the same capacity in the court until the court

ing for specific penalties for delay and for certain rule violations, are replaced. In jeves the attorney.

event of a rule violation, the court is authorized to take such action as it consi ) ' ) )

appropriate. Ithe court finds an appeal was taken for purposes of delay, it can imposélistory:  Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 151 Wis. 2d xxv

one or more of the four types of penalties specified in sub. (1). [Re Order effectil 89)_- ) . . )

July 1, 1978] Judicial Council Committee’s Note, 1978Rule 809.85 continues former Rule
Judicial Council Note, 2001: Subsection (2) is changed to allow appellate court851.88. [Re Order effective July 1, 1978]

to sanction parties who violate court orders. [Re Order No. 00-02 effective July 1Judicial Council Note, 1990:See ss. 48.235 (7), 767.045 (5) and 880.331 (7).

2001] In this section, “the court” means the court of appeals. Once a timely notice of
Theuntimely service of a petition filed under s. 808.10 does not affect jurisdictiomppeal is filed, the court of appeals gains jurisdiction over the case and the circuit

but the opposing party may move to dismiss under s. 809.83 (2). State v. Rhone0@4t no longer has jurisdiction to remove court appointed counsel. Roberta Jo W.

Wis. 2d 682, 288 N.W.2d 862 (1980). v. Leroy W. 218 Wis. 2d 225, 578 N.W.2d 185 (1998), 96-2753.
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